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41-4-12 . Liability; law enforcement officers.

The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not apply
to liability for personal injury, bodily injury, wrongful death or property damage resulting from
assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel,
slander, defamation of character, violation of property rights or deprivation of any rights, privileges
or immunities secured by the constitution and laws of the United States or New Mexico when
caused by law enforcement officers while acting within the scope of their duties.

History: 1953 Comp., § 5-14-12, enacted by Laws 1976, ch. 58, § 12; 1977, ch. 386, § 9.
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41-4-4. Granting immunity from tort liability; autherizing exceptions.

A. A pgovernmental entity and any public employee while acting within the scope of duty are
granted immunity from liability for any tort except as waived by the New Mexico Religious
Freedom Restoration Act [28-22-1 through 28-22-5 NMSA 1978] and by Sections 41-4-5 through
41-4-12 NMSA 1978. Waiver of this immunity shall be limited to and governed by the provisions of
Sections 41-4-13 through 41-4-25 NMSA 1978, but the waiver of immunity provided in those
sections does not waive immunity granted pursuant to the Governmental Immunity Act [41-13-1
through 41-13-3 NMSA 1978].

B. Unless an insurance carrier provides a defense, a governmental entity shall provide a
defense, including costs and attomey fees, for any public employee when liability is sought for:

(1) any tort alleged to have been committed by the public employee while acting within the
scope of his duty; or

(2) any violation of property rights or any rights, privileges or immunities secured by the
constitution and laws of the United States or the constitution and laws of New Mexico when alleged
to have been committed by the public employee while acting within the scope of his duty.

C. A governmental entity shall pay any award for punitive or exemplary damages awarded
against a public employee under the substantive law of a jurisdiction other than New Mexico,
including other states, territories and possessions and the United States of America, if the public
employee was acting within the scope of his duty.

D. A governmental entity shall pay any settlement or any final judgment entered against a
public employee for:
(1) any tort that was committed by the public employee while acting within the scope of
his duty; or
(2) a violation of property rights or any rights, privileges or immunities secured by the
constitution and laws of the United States or the constitution and laws of New Mexico that occurred
while the public employee was acting within the scope of his duty.

E. A governmental entity shall have the right to recover from a public employee the amount
expended by the public entity to provide a defense and pay a settlement agreed to by the public
employee or to pay a final judgment if it is shown that, while acting within the scope of his duty, the
public employee acted fraudulently or with actual intentional malice causing the bodily injury,
wrongful death or property damage resulting in the settlement or final judgment.

F. Nothing in Subsections B, C and D of this section shall be construed as a waiver of the
immunity from liability granted by Subsection A of this section or as a waiver of the state's
immunity from suit in federal court under the eleventh amendment to the United States
constitution.

G. The duty to defend as provided in Subsection B of this section shall continue after
employment with the governmental entity has been terminated if the occurrence for which damages
are sought happened while the public employee was acting within the scope of duty while the public
employee was in the employ of the governmental entity.

H. The duty to pay any settlement or any final judgment entered against a public employee as
provided in this section shall continue after employment with the governmental entity has
terminated if the occurrence for which hability has been imposed happened while the public
employee was acting within the scope of his duty while in the employ of the governmental entity.

I. A jointly operated public school, community center or athletic facility that is used or
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maintained pursuant to a joint powers agreement shall be deemed to be used or maintained by a
single governmental entity for the purposes of and subject to the maximum liability provisions of
Section 41-4-19 NMSA 1578.

J. For purposes of this section, a "jointly operated public school, community center or athletic
facility” includes a school, school yard, school ground, school building, gymnasium, athletic field,
building, community center or sports complex that is owned or leased by a governmental entity and
operated or used jointly or in conjunction with another governmental entity for operations, events
or programs that include sports or athletic events or activities, child-care or youth programs, after-
school or before-school activities or summer or vacation programs at the facility.

K. A fire station that is used for community activities pursuant to a joint powers agreement
between the fire department or volunteer fire department and another governmental entity shall be
deemed to be operated or maintained by a single governmental entity for the purposes of and
subject to the maximum liability provisions of Section 41-4-19 NMSA 1978. As used in this
subsection, "community activities" means operations, events or programs that include sports or
athletic events or activities, child care or youth programs, after-school or before-school activities,
summer or vacation programs, health or education programs and activities or community events.

History: 1953 Comp., § 5-14-4, enacted by Laws 1976, ch. 58, § 4; 1977, ch. 386, § 3; 1978,
ch. 166, § 1; 1981, ch. 267, § 1; 1982, ch. 8, § 1; 1989, ch. 369, § 1; 1996, ch. 68, § 1; 1999, ch.
268, § 1; 2000 (2nd S.S.), ch. 17, § 6; 2001, ch. 211, § 1.
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41-4-3. Definitions.

As used in the Tort Claims Act:

A. "board" means the risk management advisory board;

B. "governmental entity” means the state or any local public body as defined in Subsections C
and H of this section;

C. ‘"local public body" means all political subdivisions of the state and their agencies,
instrumentalities and institutions and all water and natural gas associations organized pursuant to
Chapter 3, Article 28 NMSA 1978;

D. “law enforcement officer" means a full-time salaried public employee of a governmental
entity, or a certified part-time salaried police officer employed by a governmental entity, whose
principal duties under law are to hold in custody any person accused of a criminal offense, to
maintain public order or to make arrests for crimes, or members of the national guard when called
to active duty by the governor;

E. "maintenance" does not include:

(1) conduct involved in the issuance of a permit, driver's license or other official
authorization to use the roads or highways of the state in a particular manner; or

(2) an activity or event relating to a public building or public housing project that was not
foreseeable;

F. "public employee" means an officer, employee or servant of a governmental entity,
excluding independent contractors except for individuals defined in Paragraphs (7), (8), (10), (14)
and (17) of this subsection, or of a corporation organized pursuant to the Educational Assistance
Act [Chapter 21, Article 21A NMSA 1978], the Small Business Investment Act [Chapter 38, Article
29 NMSA 1978] or the Mortgage Finance Authority Act [Chapter 58, Article 18 NMSA 1978] or a
licensed health care provider, who has no medical liability insurance, providing voluntary services
as defined in Paragraph (16) of this subsection and including:

(1) elected or appointed officials;

(2) law enforcement officers;

(3) persons acting on behalf or in service of a governmental entity in any official capacity,
whether with or without compensation;

(4) licensed foster parents providing care for children in the custody of the human services
department, corrections department or department of health, but not including foster parents
certified by a licensed child placement agency;

(5) members of state or local selection panels established pursuant to the Adult Community
Corrections Act [Chapter 33, Article 9 NMSA 1978];

(6) members of state or local selection panels established pursuant to the Juvenile
Community Corrections Act [Chapter 33, Article 94 NMSA 1978];

(7) licensed medical, psychological or dental arts practitioners providing services to the
corrections department pursuant to contract;

(8) members of the board of directors of the New Mexico medical insurance pool;

(9) individuals who are members of medical review boards, commitiees or panels
established by the educational retirement board or the retirement board of the public employees
retirement association;

(10) licensed medical, psychological or dental arts practitioners providing services to the
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children, youth and families department pursuant to contract,

(11)  members of the board of directors of the New Mexico educational assistance
foundation;

(12)  members of the board of directors of the New Mexico student loan guarantee
corporation;

(13) members of the New Mexico mortgage finance authority;

(14)  volunteers, employees and board members of court-appointed special advocate
programs;

(15) members of the board of directors of the small business investment corporation;

(16) health care providers licensed in New Mexico who render voluntary health care
services without compensation in accordance with rules promulgated by the secretary of health.
The rules shall include requirements for the types of locations at which the services are rendered,
the allowed scope of practice and measures to ensure quality of care;

(17) an individual while participating in the state's adaptive driving program and only while
using a special-use state vehicle for evaluation and training purposes in that program;

(18) the staff and members of the board of directors of the New Mexico health insurance
exchange established pursuant to the New Mexico Health Insurance Exchange Act [59A-23F-1
through 59A-23F-8 NMSA 1978}; and

(19) members of the insurance nominating committee;

G. "scope of duty” means performing any duties that a public employee is requested, required
or authorized to perform by the governmental entity, regardless of the time and place of
performance; and

H. "state" or "state agency” means the state of New Mexico or any of its branches, agencies,

departments, boards, instrumentalities or institutions.

History: 1953 Comp., § 5-14-3, enacted by Laws 1976, ch. 58, § 3; 1977, ch. 386, § 2; 1983,
ch. 123, § 2; 1983, ch. 242, § 1; 1985, ch. 76, § 1; 1988, ch. 31, § I; 1991, ch. 29, § 1; 1991, ch.
205, § 1; 1993, ch. 195, § 1; 1993, ch. 203, § I; 1994, ch. 123, § 1; 1995, ch. 173, § 2; 2003, ch.
399, § 3; 2007, ch. 104, § 1; 2009, ch. 8, § 2; 2009, ch. 129, § 2; 2009, ch. 249, § 2; 2013, ch. 54, §
11; 2015, ch. 11, § 2.
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STATE OF NEW MEXICO STEPHEN T. PACHEC(

COUNTY OF SANTA FE JLH
FIRST JUDICIAL DISTRICT COURT
JOSE LUIS LOYA,

Plaintiff,
vs. No. D-101-CV-2010-3854

GLEN GUTIERREZ,
Commissioned Officer of Santa Fe County,

Defendant/Third Party Plaintiff,
Vs,
COUNTY OF SANTA FE,

Third Party Defendant.

JUDGMENT IN FAVOR OF COUNTY OF SANTA FE

THIS MATTER having come before the Court upon a Motion for Declaratory Judgment and
Summary Judgment filed on October 20, 2011 by Third-Party Defendant County of Santa Fe
(“County”), and & Motion for Summary Judgment filed on November 10, 2011 by Defendant and
Third-Party Plaintiff Glen Gutierrez (“Officer Gutierrez”), and the Court having reviewed the motions,
responses, replies, affidavits and other exhibits filed by the parties, and the Court having conducted
a hearing on July 24, 2012, at which counsel for the County and Officer Gutierrez appeared and were
heard, and the Court being fully advised in the premises,

THE COURT FINDS AND CONCLUDES that there is no genuine dispute as to any material
fact and that summary judgment is appropriate on the issue raised by the two motions, to wit: whether
Santa Fe County has a duty and obligation to defend and/or potentially indemnify Officer Gutierrez,
who, according to the undisputed evidence, was at all material times a law enforcement officer

employed by the Pueblo of Pojoaque Tribal Police Department and commissioned as a Deputy Sheriff



by the Santa Fe County Sheriff, based on sllegedly unconstitutional and/or tortious acts allegedly
committed by Officer Gutierrez as to a non-Indian Plaintiff who, at the time of the alleged acts, was
traveling on a state highway within the exterior boundaries of Pojoaque Pueblo, and where the
officer’s jurisdiction to act was based on the officer’s commission as & Deputy Sheriff.

THE COURT FURTHER FINDS AND CONCLUDES that the foregoing issue is governed
by the New Mexico Tort Claims Act and that under the defense and indemnification provisions of the
Tort Claims Act, Officer Gutierrez at the material times was not a “public employee™ and was not a
“law enforcement officer’” of a “governmental entity” as those terms are defined by the
Tort Claims Act, because the officer was not a full-time or part-time salaried officer employed by the
County, but rather, was a police officer hired, trained, supervised, subject to discipline and employed
by the Pueblo of Pojoaque, which constitutes a sovereign Indian tribe that is not a
“governmental entity” as defined by the Tort Claims Act, and that the County therefore does not have
a duty to defend and/or indemnify Officer Gutierrez.

THE COURT FURTHER FINDS AND CONCLUDES that a letter from the Sheriff to the
Chief of the Pojoaque Pueblo Tribal Police Department (Exhibit A in the summary judgment record)
is consistent with the pertinent provisions of the Tort Claims Act and the Court’s findings of fact and
conclusions of law set forth herein, and that the applicable case law also supports the Court’s ruling.

THEREFORE IT IS ORDERED, ADJUDGED AND DECREED that the County's motion
should be and hereby is granted, and that Officer Gutierrez’s motion should be and hereby is denied,
and that declaratory judgment and summary judgment hereby are entered in favor of the County on
the issues raised by the Third Party Complaint and Counterclaim, and that the Third Party Complaint

should be and hereby is dismissed with prejudice. The parties shall bear their own costs and fees.



THE COURT FINDS that because this judgment adjudicates all of the claims made by the

Third-Party Plaintiff Glen Gutierrez against Third-Party Defendant County of Santa Fe, it constitutes

a final judgment under Rule 1-054(B)(2) NMRA as to those parties as to all of the issues raised in the

Third Party Complaint and Counterclaim.

Submitted By:

/s/ Michae! Dickman

MICHAEL DICKMAN
Attomney for Third-Party Defendant
County of Santa Fe

Approved as to Form By:

/s/ Ray A. Padilla

RAY A. PADILLA
Attorney for Defendant/
Third Party Plaintiff
Glen Gutierrez

Noted By:

/s/ Joseph P. Kennedy

JOSEPH P. KENNEDY
Attorney for Plaintiff

BARBARA J. VIGIL
District Court Judge




Lovya v. Gutierrez

Court of Appeals of New Mexico
November 13, 2013, Filed
Docket No. 32,405

Opinion by: LINDA M. VANZI

Opinion

[657] VANZI, Judge.

f*1] In this case, the issue before us is whether the County of Santa Fe (the County) has a duty

to defend or indemnify a tribal police officer who, while exercising his authority as a
commissioned County sheriff's deputy, unlawfully arrested a non-Indian person within the
exterior boundaries of the Pueblo of Pojoaque (the Pueblo). The district court concluded that the
County did not have a duty to defend and/or indemnify Officer Glen Gutierrez because he was
not a "public employee" or "law enforcement officer” of a "governmental entity” as those terms
are defined by the New Mexico Tort Claims Act (the TCA), NMSA 1978, §§ 41-4-1 to -30 (1976,
as amended through 2013). See § 41-4-3. We agree with the district court and affim.

BACKGROUND

[*2] The parties do not dispute the facts. The essential allegations in the underlying complaint
are that Appellant Officer [***2] Gutierrez, while on official duty for the Pueblo police department,
made a traffic stop of Plaintiff Jose Luis Loya's vehicle. The stop occurred on U.S. Highway
84/285, a state-maintained road within the exterior boundaries of the Pueblo. At the time of the
stop, Officer Gutierrez was dressed in his full tribal police uniform, displaying his tribal badge of
office, and driving his tribally issued police vehicle. In addition to acting under tribal law, Officer
Gutierrez was also on duty as a duly commissioned Santa Fe County Deputy Sheriff, which
gave him the authority to arrest, charge, and jail non-Indians, such as Loya, for violations of New
Mexico state law.

[*3] Ultimately, Officer Gutierrez, along with two other tribal officers, arrested Loya for reckless
driving under NMSA 1978, Section 66-8-113 (1987) and took him to the tribal police department
for processing. Loya was subsequently transported to the Santa Fe County jail and later
prosecuted for [*658] the offense in the Santa Fe County Magistrate Court.

[*4] As a result of the incident, Loya filed a complaint against Officer Gutierrez and brought
claims against him under 42 U.S.C. § 1983 (1996} for false arrest, malicious prosecution, and
use [***3] of excessive force. In his answer to Loya's complaint, Officer Gutierrez filed a third-
party declaratory judgment action against the County, stating that the County was required to
defend and indemnify him in the matter. On cross-motions for summary judgment, and after
hearing argument from the parties, the district court ruled that the County did not have a duty to
defend and/or indemnify Officer Gutierrez. The court based its decision on the grounds that the
issue was governed by the TCA and that to receive the benefit of the defense and
indemnification provisions of the TCA, Officer Gutierrez had to be a "public employee” or "law
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enforcement officer” of a "governmental entity” as those terms are defined. The district court
found that Officer Gutierrez was not a full-time or part-time salaried officer employed by the
County, but rather, he was a police officer hired, trained, supervised, subject to discipline, and
employed by the Pueblo. Further, the court found that the Pueblo is a sovereign Indian tribe that
is not a "governmental entity" as defined by the TCA. Therefore, the district court ruled that the
County had no duty to defend and/or indemnify Officer Gutierrez. This appeal [***4] timely
followed.

DISCUSSION

Standard of Review

[*5] "Summary judgment is appropriate where there are no genuine issues of material fact and
the movant is entitled to judgment as a matter of law." Self v. United Parcel Serv., inc.. 1998-
NMSC-046, 16, 126 N.M. 396, 970 P.2d 582. We review the grant of summary judgment under
a de novo standard of review. Id.; City of Albuquergue v. BPLW Architects & Eng'rs, Inc.. 2009-
NMCA-081, 17, 146 N.M. 717, 213 P.3d 1146 (holding that "if no material issues of fact are in
dispute and an appeal presents only a question of law, we apply de novo review").

[*6] In addition, we review the district court's interpretation of the TCA as a question of law
subject to de novo review. Am. _Fedn of State. Cnty. & Mun. Emps., Council 18 v. City of
Albugquerque, 2013-NMCA-012_1.6. 293 P.3d 943, cert. quashed, 2013-NMCERT-008, 309
P.3d 101. "In construing a statute, our charge is to determine and give effect to the Legislature's
intent." Marbob Enerqy Corp. v. N.M. Oil Conservation Comm’'n, 2009-NMSC-013, 19, 146 N.M.
24, 206 P.3d 135. "In discerning the Legislature's intent, we are aided by classic canons of
statutory construction, and we ook first to the plain language [~*5] of the statute, giving the
words their ordinary meaning, unless the Legislature indicates a different one was intended.” /d.
(alteration, internal quotation marks, and citation omitted). "We will not depart from the plain
wording of a statute, unless it is necessary to resolve an ambiguity, correct a mistake or an
absurdity that the Legislature could not have intended, or to deal with an irreconcilable conflict
among statutory provisions." Regents of Univ. of NM. v. N.M. Fed'n of Teachers, 1998-NMSC-
020. 128, 125 N.M. 401, 962 P.2d 1236.

The New Mexico Tort Claims Act

[*7] The TCA is the primary vehicle by which the state may be held liable for injuries caused by
the negligence of its employees. The TCA entitles public employees to a legal defense provided
by his or her employer or the state when a plaintiff alleges that the employee committed certain
enumerated torts for which immunity has been waived, or if the employee violated the plaintiff's
constitutional rights. See § 41-4-4(B). Similarly, a state employer must pay a judgment or a
settiement entered against a public employee if the employee acted within the scope of his

duties. See § 41-4-4(D).

[*8] In this case, Loya's lawsuit against [***6] Officer Gutierrez alleges only violations of
federally protected constitutional rights under 42 U.S.C. § 1983. See § 41-4-4(A) (noting the
state's immunity from tort liability and its exceptions). The parties agree that the question of
whether the County must defend and/or indemnify Officer Gutierrez is governed by the TCA.
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Section 41-4-4(B) of the TCA requires that, unless an insurance [**659] carrier provides a
defense, governmental entities shall provide a public employee a defense for:

(2) any violation of property rights or any rights, privileges or immunities secured by the
constitution and laws of the United States . . . when alleged to have been committed by the
public employee while acting within the scope of his duty.

Likewise, the governmental entity must provide indemnification to a public employee who has
been sued for damages. Section 41-4-4(D) provides:

A governmental entity shall pay any settlement or any final judgment entered against a
public employee for:

(2) a violation of property rights or any rights, privileges or immunities secured by the
constitution and laws of the United States . . . that occurred while the public employee was
acting within the scope of his duty.

[*s] 71 At issue is whether Officer Gutierrez, acting in his capacity as a commissioned
County Sheriff's Deputy, is a "public employee" of a "governmental entity" entitled to the defense
and indemnification provisions above. See § 471-4-4(B), (D). The TCA defines a "public
employee,” in pertinent part, as "an officer, employee or servant of a governmental entity,
excluding independent contractors{.]" Section 41-4-3(F). This definition goes on to include
fourteen categories of persons who are considered "public employees,” including, as we discuss
further below, "law enforcement officers” and those working "on behalf or in service of a
governmental entity in any official capacity[.]" See § 471-4-3(F)(2), (3). A "governmental entity"
means the State of New Mexico and its agencies, or any local public body and its agencies. See
§ 41-4-3(B}, (C), (H)}. 1t does not include sovereign Indian pueblos and tribes.

[“101 Here, Officer Gutierrez seeks the benefit of a defense and/or indemnification for claims
involving the conduct of law enforcement officers. Officer Gutierrez concedes that he is not a
"law enforcement officer” within the meaning of the TCA; however, he argues that he fits within
another of the [**8] enumerated definitions of "public employee.” For the reasons that follow,
while we agree that Officer Gutierrez is not a "law enforcement officer” within the meaning and
definitions of the TCA, we disagree that he meets any alternate definition of a "public employee.”

Officer Gutierrez Is Not a "Law Enforcement Officer” of a "Governmental Entity”

*11] As we have noted, the County’s obligation to provide Officer Gutierrez a defense and/or
indemnification arises only if he is a "public employee” of a "governmental entity."' And the TCA

! Under a similar factual scenario, this Court has previously held that the TCA's definition of "public employee” under Section 41-
4-3(F] and “governmental entity” under Section 41-4-3(B} did not include a cross-deputized Navajo police officer who was sued
after issuing a Navajo speeding ticket to a non-Indian on a state right of way through the Navajo Nation. Williams v, Bd. of Cnty.
Comm'rs of San Juan Coty., 1998-NMCA-080. T 2. 26, 125 N M. 445 963 P 24 522. Although Willams [**10] is arguably
dispositive, it did not address any of the enumerated definitions raised by Officer Gutierrez on appeal. We therefore proceed lo

consider those argumenis.
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defines "public employee" to include law enforcement officers. Section 41-4-3(F)(2). In relevant
part, Section 41-4-3(D) more precisely defines a "law enforcement officer” as

a full-time salaried public employee of a governmental entity, or a certified part-time salaried
police officer employed by a governmental entity, whose principal duties under law are to
hold in custody any person accused of a criminal offense, to maintain public order or to
make arrests for crimes|.]

Our courts have construed this definition strictly. See, e.g., Silva v. State, 1987-NMSC-107, §
17. 106 N.M. 472, 745 P.2d 380 (holding that the secretary of corrections is not a "law
enforcement [**9] officer” under the TCA); Coyvazo v. State, 1995-NMCA-056, 1111 14-19. 120
N.M. 47897 P.2d 234 (concluding that district attorneys and staff were not "law enforcement
officers"); Dunn v. State ex rel. Taxation & Revenue Dep't, 1993-NMCA-059, 111, 116 N.M 1,
859 P.2d 469 (holding that the director of the New Mexico [**660] Motor Vehicle Depariment,
who has statutory authority to make arrests, was not a law enforcement officer because the
“vast majority of [his] time and effort are involved in administrative matters” (internal quotation
marks omitted)).

[*12] Here, Officer Gutierrez agrees that he does not meet the definition of "law enforcement
officer" under Section 41-4-3({D}. We nevertheless address this provision of the TCA because
our analysis settles the present dispute with regard to the County's duty to defend and/or
indemnify Officer Gutierrez. We start with the facts.

[*13] Officer Gutierrez was on duty as a full-time Pueblo tribal law enforcement officer, acting in
his capacity as a commissioned Deputy Sheriff for the County, when he made the traffic stop of
Loya's vehicle in September 2009. At the time of the stop, Officer Gutierrez was dressed in his
tribal police uniform, including wearing his tribal badge, and driving his tribally issued police
vehicle. Officer Gutierrez, assisted by two other tribal officers, ultimately arrested Loya for the
misdemeanor crime of reckless driving under Section 66-8-113. Loya was taken to the tribal
police department for processing and then transported to the Santa Fe County jail by another
tribal officer.

[*14] As a result of the stop and [™*11] arrest, Loya brought a complaint under 42 U.S.C. §
1983 against Officer Gutierrez, alleging that Officer Gutierrez "viclently attacked [him]" during
the incident leading to the arrest and that Officer Gutierrez pinned Loya by his neck to his
vehicle and then kicked him, causing Loya to have neck spasms and injuries. The complaint
also asserted that Officer Gutierrez was a law enforcement and commissioned officer for the
County and that he was "acting under color of state law, in patrolling a state highway and
enforcing state criminal statutes.”

[*15] The above facts establish that Officer Gutierrez was performing traditional law
enforcement duties when he stopped and arrested Loya. Moreover, the claims against Officer
Gutierrez—unreasonable seizure and deprivation of liberty, prosecution without probable cause,
and excessive force—can only be understood to come within Section 41-4-12's waiver of
immunity for "law enforcement officers.” Section 41-4-12 provides:




Page 5 of 5
Loya v. Gutierrez

The immunity granted pursuant to Subsection A of Section 4144 . . . does not apply to
liability for personal injury, badily injury, wrongful death or property damage resulting from
assault, battery, false imprisonment, false arrest, [**12] malicious prosecution, abuse of
process, libel, slander, defamation of character, violation of property rights or deprivation of
any rights, privileges or immunities secured by the constitution and laws of the United States
or New Mexico when caused by law enforcement officers while acting within the scope of

their duties.

[*16] Although Officer Gutierrez was exercising his authority as a commissioned County
Sheriffs Deputy when he stopped and arrested Loya, the district court found—and Officer
Gutierrez does not dispute—that he does not come within the TCA's definition of a "law
enforcement officer" as that term is defined in Section 41-4-3(D). The district court found that
Officer Gutierrez was neither a full-time nor par-time salaried officer employed by the County.
The court further found that Officer Gutierrez was hired, trained, supervised, and subject to
discipline by the Pueblo. In addition, Officer Gutierrez does not challenge the district court's
finding that the Pueblo is a sovereign Indian tribe that is not a "governmental entity" as defined
by the TCA. The district court therefore concluded that Officer Gutierrez was not a "law
enforcement officer" within the plain language [**13] of the definition in the TCA. Accordingly,
the TCA's employee defense and indemnification provisions were not available to him on this
basis. Based on the undisputed facts, we affirm the district court's ruling in this regard.

Officer Gutierrez Is Not a "Public Employee"” Under Section 41-4-3F(3)

[*17] As we have discussed above, Officer Gutierrez freely admits that he does not meet
Section 41-4-3(D)'s definition of "law enforcement officer," yet he seeks the benefit of a defense
and/or indemnification by contending that he instead fits within another [**661] definition of a
public employee under the TCA. In particular, he argues that Section 41-4-3(F)(3) is applicable
to any person that has "been authorized to exercise and who [does] exercise state law
enforcement powers" regardless of whether he receives compensation. We disagree.

[*18] Section 41-4-3(F)(3) includes as "public employees” those persons "acting on behalf or in
service of a governmental entity in any official capacity, whether with or without compensation[.]”
In construing a statute, we seek to achieve the intent of the Legislature. Grine v. Peabody
Natural Res.. 2006-NMSC-031, § 17, 140 N.M. 30, 139 P.3d 190. "The first guiding principle
[***14] in statutory construction dictates that we look to the wording of the statute and attempt to
apply the plain meaning rule, recognizing that when a statute contains language which is clear
and unambiguous, we must give effect to that language and refrain from further statutory
interpretation.” United Rentals Nw., Inc. v. Yearout Mech. Inc., 2010-NMSC-030, 1 9. 148 N.M
426, 237 P.3d 728 (alteration, internal quotation marks, and citation omitted). We do not read a
statute in such a way that "would lead to injustice, absurdity, or contradiction.” Otero v. State.
1987-NMCA-054, § 11, 105 N.M. 731, 737 P.2d 90.

[*19] Accepting Officer Gutierrez's interpretation of Section 41-4-3(F)(3} would require us to
expand the definition of "public employee" to include law enforcement officers acting within the
scope of their police duties but who are not salaried employees of a governmental entity subject
to the TCA. See § 41-4-3(D). In essence, Officer Gutierrez is asking this Court to create two



Page 6 of6
Loya v. Gutierrez

classes of law enforcement officers within the TCA's definitional section of "public employee"—
one that is salaried and works for a governmental entity and one that is not. We decline to do so
for several reasons. [**15] First, such an interpretation would go beyond the plain language of
Section 41-4-3(F)(3). That section makes no mention of providing an alternate or different
definition of "public employee” to include those persons exercising state law enforcement
powers but who are not salaried employees of a "governmental entity." See id. Second, reading
the statute to say that a police officer who fails to meet the definition of a "law enforcement
officer" under Section 41-4-3(D) can then allege that his same conduct falls within another
definition in order to trigger the duty to defend and indemnify is an illogical distinction that makes
no sense. See Ramirez v. IBP Prepared Foods, 2001-NMCA-036, 11 16, 130 N.M. 559, 28 P.3d
1100 (stating that "[i]n interpreting a statute, we look to the statute as a whole [and] . . . attempt
to achieve internal consistency” (citation omitted)), superseded by statute on other grounds as
stated in Baca v. Los Lunas Cmty. Programs, 2011-NMCA-008, 149 N.M. 198 246 P.3d 1070.
In other words, Officer Gutierrez cannot claim that he was acting in his capacity as a law
enforcement officer yet disclaim that he must fit within the TCA's definition for conduct involving
*16] a law enforcement officer. Finally, if the New Mexico Legislature had intended to protect
commissioned tribal officers discharging their duties under state law, it could readily have
demonstrated such an intent by including language to that effect. See Starko, Inc. v.
Presbyterian _Health Plan, Inc., 2012-NMCA-053, § 49. 276 P.3d 252 (noting that if the
Legislature wanted to condition the applicability of a payment scheme on the dispensing of the
lesser expensive, therapeutic equivalent drug, it would have included those terms within the
statute), cerf. granted, 2012-NMCERT-003, 293 P.3d 184. Indeed, our Legislature recently
amended the TCA to include "certified part-time salaried police officer[s] employed by a
governmental entity” within the definition of "law enforcement officer." Section 41-4-3(D). Thus,
the Legislature could have—but did not—include non-salaried commissioned officers working on
behalf or in the service of a governmental entity subject to the TCA.

[*20] Officer Gutierrez relies on several cases and statutes as support for his contention that he
fits within the definition of Section 41-4-3(F)(3). However, none of these cases or statutes have
any bearing on the issue on [**17] appeal. For example, he cites to Celaya v. Hall, 2004-
NMSC-005, 135 N.M. 115, 85 P.3d 239, for the proposition that he, like the volunteer chaplain in
that case, is an [**662] uncompensated person working "on behalf of or in service of a
governmental entity.” However, the issue in Celaya was not whether the police department's
volunteer chaplain came within the definition of “law enforcement officer” under Section 471-4-
3(F)(3). Instead, that case dealt with whether the chaplain, who had been given a vehicle by the
Bernalillo County Sheriff's Department to drive to and from official functions, could be acting
within the scope of his duties if he was driving to or from an official function when he ran over a
teenager's foot in a Wal-Mart parking lot. Celaya, 2004- NMVSC-005. ff] 1-3. Furthermore, in
Celaya, the tort for which immunity was waived by the TCA came under the exception of
negligent operation of a motor vehicle. See § 47-4-5. In contrast, here, the only section of the
TCA that waives immunity for the claims asserted against Officer Gutierrez is the law
enforcement provision of Section 41-4-12, and he identifies no other exception. Consequently,
Celaya has no bearing on this case.

[*21] Officer [**18] Gutierrez aiso cites to 28 U S.C. &§ 2680(h) (2006) of the Federal Tort
Claims Act (FTCA) to support his argument that he is a "public employee.” We fail {o see the
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relevance of the FTCA here when the statutory language defining a "public employee” under the
various provisions of the TCA is clear and unambiguous. Further, the many federal cases cited
by Officer Gutierrez are also not pertinent. The crux of those cases is not whether a tribal officer
enforcing state law pursuant to a commission is a “law enforcement officer” entitled to a defense
and/or indemnification under the TCA, but whether he may become a "state actor” for purposes
of 42 U.S.C. § 1983. See, e.g., Romero v. Peterson, No CIV 89 128 JC, 1993 WL 375746, at
*1-3 (10th Cir. Sept. 27, 1993); Romero v. Peterson, S0 - Zd 7502 1503-04 (10th Cir. 1991},
Hebert v. United States, 438 F.3d 483, 486-87 {Sth v. Fleming. No. CIV-08-
1040-D, 2010 U.S. Dist LEXIS 30051, 2010 WL 1257¢: kla. Mar. 26, 2010).

[*22] There is no dispute that once commissioned as a sheriff's deputy, Officer Gutierrez was
authorized to discharge all the law enforcement powers of a Santa Fe County sheriff, including
with respect to the Motor Vehicle Code. [***19] We conclude however, that in this case, such a
commission did not make Officer Gutierrez a "public employee” of the County but merely
conferred upon him jurisdiction to act lawfully when enforcing state and local faws. Accordingly,
the County has no duty to defend Officer Gutierrez in this lawsuit or indemnify him for tortious
acts committed under color of his commission. We affirm the district court's decision.

CONCLUSION

[*23] We affirm the decision of the district court.
[*24] IT IS SO ORDERED.

LINDA M. VANZI, Judge

WE CONCUR:

RODERICK T. KENNEDY, Chief Judge
CYNTHIA A. FRY, Judge

b of Dot
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Opinion

[*1142] MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on Defendants Board of County Commissioners of
Santa Fe County and Greg Solano's ("County Defendants") Motion for Summary Judgment
(Qualified Immunity) [Doc. 18]. The Court, having considered the motion, briefs, and relevant
law, and being otherwise fully informed, finds that the County Defendants' Motion is well taken in
part and will be GRANTED in part.

BACKGROUND

The facts supported by the evidence, viewed in the light most favorable to Plaintiff Michael
Segura ("Plaintiff') as the party opposing the summary judgment, are as foliows. See
Cavanaugh v. Woods Cross City. 625 F.3d 661,662 (10th Cir. 2010). [**2] At approximately
11:00 p.m. on July 10, 2009, Defendant Paul Colombe ("Defendant Colombe"), dressed in his
full Pueblo of Tesuque Tribal Police Department uniform, driving a fully-marked Tesuque Pueblo
Tribal Police vehicle, and displaying a tribal badge of office, conducted a traffic stop of an
automobile driving within Tesuque Pueblo based upon the driver's failure to come to a complete
stop at a stop sign. Defendant Colombe was assisted by Tribal Police Officer Waylon Brown,
who also was dressed in his full tribal police uniform and likewise was displaying his tribal badge
of office. Defendant Colombe made several arrests arising out of the traffic stop, including
[*1143] an arrest of Plaintiff, a non-Native American, back-seat passenger of the stopped
vehicle, for Parties to a Crime, N.M. Stat. Ann. § 66-8-120, and Concealing Identity, N.M. Stai
Ann. § 30-22-3, both of which are crimes pursuant to New Mexico (and not Tesuque tribal) law.
Plaintiff was booked at the Santa Fe County Adult Detention Facility. Thereafter, Defendant
Colombe filed a criminal complaint against Plaintiff in the Santa Fe County Magistrate Court on
July 11, 2009, for both offenses. Plaintiff subsequently was prosecuted [**3] in the State of New
Mexico First Judicial District Court for the crime of Concealing Identity.

On August 13, 2008, Defendant Colombe was duly appointed and commissioned as a Deputy
Sheriff in the County of Santa Fe. As a commissioned Santa Fe County Deputy Sheriff,
Defendant Colombe was sworn to support the Constitution of the United States, the Constitution
and laws of the State of New Mexico, and the laws of the County of Santa Fe, and to faithfully
and impartially discharge the duties of the Santa Fe County Sheriffs Department to the best of
his ability. Defendant Colombe's appointment and commission as a Santa Fe County Deputy
Sheriff was in effect at the time he arrested Plaintiff.
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From January 2004 through April 2010, Defendant Colombe was employed as a full-time police
officer by the Pueblo of Tesuque Tribal Police Department. During this same time, Defendant
Colombe's salary and employment benefits were paid by the Pueblo of Tesuque Tribal Police
Department and no part of his salary or benefits was paid by the Santa Fe County Sheriff's
Department or the County of Santa Fe. Also during this time, (1) the Santa Fe County Sheriff's
Department had no right to promote, demote, discipline [**4] and/or fire Defendant Colombe, (2)
Defendant Colombe was not subject to the Sheriffs Department’s rules, regulations, policies, or
procedures, (3) the Santa Fe County Sheriffs Department did not supervise or oversee
Defendant Colombe, assign work to him, or control the maimer or means of his performance as
a law enforcement officer, and (4) the Santa Fe County Sheriff's Depariment did not provide,
pay for, or facilitate any training of Defendant Colombe. The Santa Fe County Sheriff's
Department, however, did possess the right to revcke at any time Plaintiff's appointment and
commission as a Santa Fe County Deputy Sheriff.

STANDARD

Summary judgment is appropriate "if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any matenal fact and that the moving party is entitled to a judgment as a matter of law."” Fed. R.
Civ. P. 56(c); Jones v. Kodak Med. Assistance Plan, 169 F.3d 1287, 1290 (10th Cir. 1999).
Under Rule 56(c), "the mere existence of some alleged factual dispute between the parties will
not defeat an otherwise properly supported motion for summary judgment." Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, _247-48, 106 S. Ct 2505 91 L. Ed. 2d 202 (1986). [*5] Rather,
“[o]nly disputes over facts that might affect the outcome of the suit under the governing law will
properly preclude the entry of summary judgment.” /d. at 248.

Initially, the moving party bears the burden of demonstrating the absence of a genuine issue of
material fact. See Shapolia v. Los Alamos Nat'l Lab., 992 F.2d 1033, 1036 (10th Cir. 1993)
(citations omitted). The moving party need not negate the nonmovant's claim, but rather must
only show "that there is an absence of evidence to support the nonmoving party's case.” Celotex
v. Catrett, 477 U.S. 317. 325, 106 S. Ct. 2548 91 L. Ed. 2d 265 (1986). Once the moving party
meets its initial [*1144] burden, the nonmoving party must show that genuine issues remain for
trial "as to those dispositive matters for which it carries the burden of proof." Applied Genetics
Int! Inc. v, First Affiliated Sees.. Inc.. 912 F.2d 1238, 1241 (10th Cir. 1991} (citation cmitted).
The nonmoving party cannot rely upon conclusory allegations or contentions of counsel to
defeat summary judgment, Pueblo v. Neighborhood Health Ctrs., Inc., 847 F.2d 642, 649 (10th
Cir._1988), but rather must "go beyond the pleadings and by [its] own affidavits, or by the
‘depositions, answers to interrogatories, [™6] and admissions on file,' designate ‘specific facts
showing that there is a genuine issue for trial." Celotex, 477 U.S. at 324 (quoting Fed. R. Civ. P.
56(e)). There is no issue for trial unless there is sufficient evidence favoring the nonmoving party
for a jury to return a verdict for that party. See Anderson, 477 U.S. at 248.

Upon a motion for summary judgment, the Court "must view the facts in the light most favorable
to the nonmovant and allow the nonmovant the benefit of all reasonable inferences to be drawn
from the evidence.” Kaus v. Standard Ins. Co., 985 F_Supp. 1277, 1281 (D. Kan. 1897), affd,
162 F.3d 1173 (10th Cir. 1998). If there is no genuine issue of material fact in dispute, then a
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court must next determine whether the movant is entitled to judgment in its favor as a matter of
law. See, e.q., Jenkins v. Wood, 81 F.3d 988, 990 (10th Cir. 1996); Celotex, 477 U.S. at 322.

DISCUSSION
I. Plaintiff's Claims Under 42 U.5.C. Section 1983

The County Defendants move for summary judgment on the basis of qualified immunity with
respect to Plaintiffs claims pursuant to 42 U.S.C. Section 1983. When a defendant asserts
qualified immunity at summary judgment, the burden shifts to [**7] the plaintiff to show that (1)
the defendant violated a constitutional right and (2) the constitutional right was clearly
established. See Morris v. Noe, 672 F.3d 1185, 1191 (10th Cir. 2012} (internal quotations and
citation omitted). In his response to the County Defendants’ Motion for Summary Judgment on
the Section 1983 claims, Plaintiff concedes that he cannot establish that the County Defendants
violated a clearly established constitutional right, and he therefore withdraws his Section 1983
claims against the County Defendants. Based on Plaintiff's withdrawal, the County Defendants’
Motion for Summary Judgment on the Section 1983 claims is denied as moot.

Il. Plaintiff's Claims Under the New Mexico Tort Claims Act

The County Defendants also move for summary judgment on Plaintiff's respondeat superior
claims under the New Mexico Tort Claims Act ("NMTCA" or "Act"). The NMTCA prohibits a
plaintiff from suing a governmental entity of New Mexico or its employees or agents unless the
plaintiff's cause of action fits within one of the exceptions granted for governmental entities and
public employees. See N.M. Stat. Ann. §§ 41-4-4. Plaintiff is seeking to impose NMTCA
supervisory liability [**8] on the County Defendants under a theory of respondeat superior to
require the County Defendants to answer for the alleged torts of Defendant Colombe, a Tesuque
tribal police officer who was appointed and commissioned as a Deputy Sheriff by the Santa Fe
County Sheriffs Department. In Silva v. State, the New Mexico Supreme Court confirmed that
the doctrine of respondeat superior extends NMTCA liability to public entities that have
supervisory control over tortious actors. See 106 N.M. 472, 745 P.2d 380. 385 (N.M. 1987),
limited on other grounds by Archibeque v. Moya, 116 N.M. 616, 866 P.2d 344 (N.M. 1993). The
Silva [*1145] court explained that to prevail on a respondeat superior claim against a particular
supervisory entity, a plaintiff must establish (1) a negligent "public employee," (2) who meets
one of the NMTCA's waiver exceptions under Sections 41-4-5 to 41-4-12 of the Act, and (3) a
defendant "governmental entity” that has immediate supervisory responsibilities over the
employee. See id.; see also Weinstein v. City of Santa Fe ex rel. Santa Fe Police Dep't. 1996
NMSC 21, 121 N.M. 646, 316 P.2d 1313, 1318 (N.M. 1996).

The parties do not dispute that the County Defendants constitute "governmental entities" within
the meaning of the NMTCA, ' [*9]and that the County Defendants could be subject to
respondeat superior liability based upon the alleged torts of their public employees. The parties
likewise do not dispute that the Tesuque Tribal Police Department is not a governmental entity
within the meaning of the Act. See N.M. Stat. Ann. §§ 41-4-3(B), (C} & (H). What the parties do

' The NMTCA defines “govemmental entity” as “the state or any local public body,” including “all pofitical subdivisions of the
state and their agencies, instrumentalities and institutions” and the "state of New Mexico or any of its branches, agencies,
depariments, boards, instrumentalities or institutions.” NLM. Stat. Ang. §8 41-4-3(B}), [**108] (C}, & (H)}.
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dispute, however, is whether Defendant Colombe meets the first Silva requirement of being a
“public employee” of the County Defendants within the meaning of the NMTCA, whether
Defendant Colombe meets the second Silva requirement of falling under one of the NMTCA's
waiver exceptions in Sections 41-4-5 fo 41-4-12 of the NMTCA, and whether the County
Defendants meet the third Silva requirement of having immediate supervisory responsibilities
over Defendant Colombe. The Court will address each of these questions in turn.

A. "Public Employee" Within the Meaning of the NMTCA

With respect to the first Sifva requirement, the County Defendants argue that Plaintiffs NMTCA
claims against them must fail because Defendant Colombe was not a "public employee" within
the meaning of the NMTCA and that his acts therefore could not be attributable to the County
Defendants. See Silva, 745 P.2d at 385. The NMTCA defines "public employee" as an "officer,
employee or servant of a governmental entity . . . including[, among other things,] law
enforcement officers[ and] persons acting on behalf or in service of a governmental entity in any
official capacity, whether with or without compensation.” N.M. Stat. Ann. §§ 41-4-3(F)(2) & (3).

The Act defines "law enforcement officer" as "a full-time salaried public employee of a
governmental entity, or a certified part-time salaried police officer employed by a governmental
entity, whose principle duties under law are to hold in custody any person accused of a criminal
offense, [or] to maintain public order or to make arrests for crimes.” /d. § 41-4-3(D). There is no
dispute that Defendant Colombe's regular duties meet the Act's definition of "law enforcement
officer.” [*11] The problem arises, however, with respect to two of the other criteria in the
definition. Specifically, the Act requires Defendant Colombe to be a salaried public employee of
a governmental entity. Id. (emphasis added). This is problematic for Plaintiff on the one hand
because, although the undisputed facts indicate that Defendant Colombe was a “salaried"
employee in that he was employed full-time as a police officer by the Pueblo of Tesuque Tribal
Police Department, the Tribal Police Department does not meet [*1146] the second criteria of
being a "governmental entity" within the meaning of the NMTCA. See id. §§ 41-4-3(B), (C) & (H).
It is likewise problematic on the other hand because, while the County Defendants meet the
second criteria of being a "governmental entity," the undisputed facts show that the County
Defendants paid no part of Defendant Colombe's salary or benefits rendering it impossible for
Defendant Colombe to meet the first criteria of being a "salaried public employee” of the Santa
Fe County Sheriff's Department. Accordingly, on the facts construed in the light most favorabie
to Plaintiff, Plaintiff cannot establish that Defendant Colombe was a "law enforcement officer”
within [**12] the meaning of the Act.

Plaintiffs argument that Defendant Colombe was a "public employee" by virtue of his
appointment and commission as a Santa Fe County Deputy Sheriff, even if he was not a "law
enforcement officer” within the meaning of the NMTCA, likewise fails fo satisfy the first Silva
requirement. Admittedly, the Act does not limit the definition of "public employee" to include only
law enforcement officers. "Public employee" also includes an "officer, employee or servant . . .
acting on behalf or in service of a governmental entity in any official capacity, whether with or
without compensation,” provided such person is not an independent contractor. /d. § 41-4-
3(F)(3); see also Celaya v. Hall, 2004 NMSC 5, 135 N.M. 115,85 P.3d 238242 (N.M. 2004)
(affirming district court's decision on summary judgment that a chaplain who volunteered for the
Bernalillo County Sheriff's Department, and who also held a full-time, compensated position with
an entity unrelated to the Sheriff's Department, was a "public employee” within the meaning of




Page Sof 5
Segura v. Colombe

New Mexico Statutes Annotated Section 41-4-3(F)(3)). The question becomes, then, whether
Defendant Colombe was a public employee of the County Defendants by virtue of his
[*13] commission as a Santa Fe County Deputy Sheriff, and if so, whether Defendant Colombe
was an independent contractor excluded from Act's definition of public employee.

With respect to the first inquiry, Plaintiff correctly argues that absent the commission from the
Santa Fe County Sheriff's Department, Defendant Colombe lacked the jurisdiction to charge and
prosecute a non-Indian such as Plaintiff for state criminal violations occurring on Indian land.
See, e.g., United States v. Green, 140 Fed. Appx. 798, 2005 WL 1799823, at *2 (10th Cir. 2005)
(citing QOliphant v. Suguamish Indian Tribe, 435 U.S. 191, 195, 98 S. Ct. 1011, 55 L. Ed. 2d 209
(1878)). Moreover, the undisputed facts show that Defendant Colombe did in fact arrest Plaintiff
for Parties to a Crime, and Concealing Identity, both of which are crimes pursuant to New
Mexico (and not Tesuque tribal) law, see N.M. Stat. Ann. §§ 66-8-120, 30-22-3, and that he
thereafter filed a criminal complaint prosecuting Plaintiff in the Santa Fe County Magistrate
Court for both offenses. Defendant Colombe had no authority to undertake these actions as a
Tesuque tribal police officer. The Court therefore concludes that Defendant Colombe was acting
in his capacity as a Deputy Sheriff for [**14] the County of Santa Fe. 2

[*1147] Plaintiff's claim must nonetheless fail, however, because, with respect to the second
inquiry, see id. § 41-4-3(F)(3), the facts viewed in Plaintiff's favor suggest [**15] that Defendant
Colombe was acting as an independent contractor and therefore is excluded from the Act's
definition of "public employee." The New Mexico Supreme Court in Celaya v. Hall, looking to
well-established agency principles, has explained that the principal's right to control the
individual performing the work often distinguishes an employee from an independent contractor.
See 85 P.3d at 242. The Plaintiff, however, has presented no evidence that the County
Defendants had the right to control Defendant Colombe aother than the fact that the County could
revoke his commission as a Deputy Sheriff at any time. Rather, the undisputed evidence shows
that the County Defendants had no right to supervise, oversee, promote, demote, discipline, or
fire Defendant Colombe, that Defendant Colombe was not subject to the Sheriffs Department's
rules, regulations, policies, or procedures, that the Santa Fe County Sheriff's Department did not
assign work to Defendant Colombe or control the manner or means of his performance as a law
enforcement officer, and that the Santa Fe County Sheriffs Department did not provide, pay for,
or facilitate any training of Defendant Colombe. This evidence, even [**16] when viewed in the
light most favorable to Plaintiff, is insufficient to raise a factual question as to whether the
County Defendants had the right to control Defendant Colombe.

The inquiry, however, does not end with a cursory application of the right-to-control test. The
court in Celaya cautioned against strict application of this test, and instead instructed courts to

?The New Mexico Court of Appeals’ decision in Williarms v. Board of County Comm'rs of San Juan Counly, 1998 NMCA §0. 125
N.M. 445 963 P 2d 522 528 (MM Ct App ), cert. denied, 125 N.M. 654, 964 F.2d 818 (1998}, does not change this result. In
Williams, the court determined that a tribal police officer's cross-deputization as a county deputy sheriff alone did not transform
the tribal police officer inloc a “public employee” within the meaning of the NMTCA. See id. The Williams decision is
distinguishable, however, because the iribal police officer was not charging and prosecuting a non-indian with a state crime, but
rather was citing a non-indian for violating tribal law. See [d._at 524. Here, in conirast, it is not the commission by the Santa Fe
County Sheriffs Depantment alone that renders Defendant Colombe a public employee, but rather the fact that Defendant
Colombe was acting pursuant to his authority as a Santa Fe County Deputy Sheriff when he charged and prosecuted Plaintiff for
violation of the laws of the State of New Mexico.
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take a more nuanced approach that considers a number of factors in determining whether an
individual sufficiently is subject to a principal's control or right to control to render that individual
an employee rather than an independent contractor. See id._at 243. These factors include (1)
the type of occupation and whether it is usually performed without supervision; (2) the skill
required for the occupation; (3) whether the employer supplies the instrumentalities or tools for
the person doing the work; (4) the length of time the person is employed; (5) the method of
payment, whether by time or job; (6) whether the work is part of the regular business of the
employer; (7) whether the parties intended to create an employment relationship; and (8)
whether the principal is engaged in business. See id. (citing Restatement (Second) of Agency
§§ 220(2)(a) — () **17])(1958)). “[N]o particular factor should receive greater weight than any
other, except when the facts so indicate, nor should the existence or absence of a particular
factor be decisive. Rather, the totality of the circumstances should be considered in determining
whether the employer has the right to exercise essential control over the work or workers of a
particular contractor." /d. (quoting Harger v. Structural Servs., Inc., 1996 NMSC 18, 121 N.M
657 916 P.2d 1324. 1334 (N.M. 1996)). The Court will analyze each factor in turn.

The first factor—the type of occupation and whether it is usually performed without
supervision—weighs in favor of finding that the County Defendants did not have control of or the
right to control Defendant Colombe and that Defendant Colombe therefore was an independent
contractor. The work of a law enforcement officer is [*1148] typically performed with supervision
and training, and yet the undisputed facts here show that the County Defendants had no right to
supervise, discipline, train, assign work to, or control the manner or means of work of Defendant
Colombe and that Defendant Colombe was not subject to the Sheriffs Department's rules,
regulations, policies, or procedures. See supra pp. 9-10. [**18] The only power the County
Defendants had over Defendant Colombe was the power to appoint and commission Defendant
Colombe as a Deputy Sheriff and the power to revoke the appointment and commission. This
degree of supervision is not commensurate with the nature of the position of a law enforcement
officer and therefore does not weigh in favor of a finding that Defendant Colombe was an
employee of the County Defendants. Compare Celaya,_ 85 P.3d at 243 (finding volunteer
chaplain was a Sheriffs Department employee because the degree of supervision exercised
over the chaplain was proportionate to the professional nature of the chaplain's position).

Anocther factor to consider is whether the principal supplies the instrumentalities or tools for the
individual doing the work. Here, it is undisputed that at the time of Plaintiff's arrest Defendant
Colombe was wearing a full Pueblo of Tesuque Tribal Police Department uniform, driving a fully-
marked Tesuque Pueblo Tribal police vehicle, and displaying a tribal badge of office. There is no
evidence in the record that the County Defendants supplied Defendant Colombe with any of the
instrumentalities or tools of being a law enforcement officer other [**19] than the certificate
appointing and commissioning Defendant Colombe as a Santa Fe County Deputy Sheriff. This
factor, therefore, weighs in favor of finding that the County Defendants did not have sufficient
control over, or a right to control Defendant Colombe, to transform him into an employee of the
Sheriff's Department.

Also relevant is whether the parties intended to create an employment relationship. The
undisputed evidence reveals that the Santa Fe County Sheriff's Department paid no part of
Defendant Colombe's salary or benefits and that Defendant Colombe was employed full-time by
the Pueblo of Tesuque Tribal Police Department. Moreover, as previously discussed, the Santa
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Fe County Sheriff's Department had no right to supervise, discipline, promote, or train Defendant
Colombe. See supra pp. 9-10. Accordingly, this factor weighs in favor of finding that Defendant
Colombe was an independent contractor of the County Defendants.

Another relevant factor is the length of time the person is employed, with employment over a
considerable period of time with regular hours and over a fixed route being indicative of a
master-servant, as opposed to a principal-independent contractor, relationship. [**20] See
Restatement (Second] of Agency § 220(2), cmt._h (1958). Here, Defendant Colombe was
commissioned as a Santa Fe County Deputy Sheriff on August 13, 2008, and remained
commissioned as a Deputy Sheriff through the time of Plaintiff's arrest, approximately eleven
months later on July 10, 2009. While eleven months constitutes a significant period of time,
there is no evidence in the record that Defendant Colombe had any regular hours or fixed route
in his capacity as a commissioned Santa Fe County Deputy Sheriff. Indeed, the only evidence in
the record indicates that the Santa Fe County Sheriff's Department had no right to supervise or
oversee Defendant Colombe, which inciudes no right to set or oversee his hours worked or his
route patrolled. Defendant Colombe likewise was not subject to the county's rules, regulations,
policies, or procedures. See id. Accordingly, [*1149] this factor, on balance, weighs in favor of a
finding that the County Defendants had no right to control Defendant Colombe, thereby
rendering Defendant Colombe an independent contractor rather than an empiloyee.

The method of payment is also a relevant factor, with payment by time (e.g., by hour or month)
weighing in favor [*21] of a master-servant relationship and payment by job weighing in favor of
a principal-independent contractor relationship. See id Here, the undisputed evidence shows
that no part of Defendant Colombe's salary or benefits was paid by the Santa Fe County
Sheriffs Department, and that Defendant Colombe's entire salary was paid by the Pueblo of
Tesuque Tribal Police Department. This factor therefore also weighs in favor of a finding that
Defendant Colombe was an independent contractor of the County Defendants.

The skill required for the occupation is another factor to consider, with work that does not require
the services of one highly educated or skiled being more indicative of a master-servant
relationship. Because the work of a law enforcement officer is skilled work that requires training,
this factor weighs in favor of a finding that Defendant Colombe was an independent contractor of
the Santa Fe County Sheriff's Department.

Although the final two factors weigh in favor of a master-servant relationship—i.e., Defendant
Colombe's work was part of the regular business of the Santa Fe County Sheriff's Department
and the Sheriff's Department is engaged in the business of law enforcement—the [*22] Court
nonetheless concludes, applying the factors articulated by the Cefaya court under the totality of
the circumstances, that at the time of Plaintiff's arrest and prosecution Defendant Colombe was
acting as an independent contractor of the Santa Fe County Sheriff's Department. Considered in
context, and based on the evidence viewed in the light most favorable to Plaintiff, the Santa Fe
County Sheriffs Department did not exercise sufficient control over Defendant Colombe's
activities to render the relationship one of an employer and an employee. Rather, the evidence
indicates that Defendant Colombe was acting as an independent contractor at the time of
Plaintiffs arrest and prosecution. Because an independent contractor is excluded from the
definition of "public employee,” Plaintiff has failed to satisfy the first Silva requirement by
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showing that Defendant Colombe was a negligent public employee within the meaning of the
Act. The County Defendants therefore are entitled to summary judgment in their favor.
B. NMTCA's Waiver Exceptions

The County Defendants are also entitied to summary judgment in their favor on a second,
independent ground. Specifically, Silva requires a plaintiff [**23] to not only identify a negligent
public employee but also to establish that the public employee meets one of the NMTCA's
waiver exceptions under Sections 41-4-5 to 471-4-12. See Silva v. State, 106 N.M. 472, 745 P.2d
380, 385 (N.M. 1987). Plaintiff has failed to establish facts showing that Defendant Colombe
falls within such an exception. The applicable NMTCA exception provides that the immunity
granted does not apply to liability for certain enumerated claims, including the claims of battery,
false imprisonment, false arrest, malicious prosecution, and abuse of process "when caused by
law enforcement officers while acting within the scope of their duties." N.M. Stat. Ann. § 41-4-12
(emphasis added). This Court already has concluded, on the facts viewed in the light most
favorable to Plaintiff, that Defendant Colombe does not meet the definition of "law enforcement
officer" set forth in the Act. See supra p. 7. The waiver of immunity for law [*1150] enforcement
officers, therefore, does not apply. Accordingly, the County Defendants are entitled to summary
judgment in their favor on this ground as well.

C. Governmental Entity with Immediate Supervisory Responsibilities

Even assuming, arguendo, that Plaintiff [**24] had raised a factual dispute with respect to the
first two Silva requirements, the County Defendants nonetheless would be entitied to summary
judgment in their favor because Plaintiff has failed to point to facts showing that the County
Defendants had immediate supervisory responsibilities over Defendant Colombe, which is the
third requirement of Silva. See 745 P.2d at 385. The Court aiready has concluded that the
County Defendants did not have the control of or the right to control Defendant Colombe
necessary to render Defendant Colombe an employee rather than an independent contractor.
See supra pp. 9-10. The Court likewise concludes that Plaintiff has failed to raise a factual
dispute with respect to whether the County Defendants had immediate supervisory
responsibilities over Defendant Colombe. In Silva, the New Mexico Supreme Court explained
that a trial court should employ traditional concepts of respondeat superior for determining
whether a governmental entity had immediate supervisory responsibilities over its public
employee. See 745 P.2d at 385. The inquiry again rests on agency principles. Specifically, a
court must determine whether the governmental entity had the legal [**25] right to supervise or
control the public employee, regardiess of whether the entity actually exercised that control, see
id., or, even absent a right to control, whether the entity enjoyed a degree of actual, de facto
control over the employee, see California First Bank v. State, 111 N.M. 64, 801 P.2d 646, 651-
52 (N.M. 1980). The exercise or right to control need not be under a contract for employment.
Indeed, a "master-servant relationship . . . may exist when one perscn volunteers to perform
services for another." /d.; ¢f. Celaya v. Hall. 85 P.3d at 244.

As previously discussed, the only controi the County Defendants had over Defendant Colombe
was the power to appoint or terminate his commission as a Santa Fe County Deputy Sheriff.
This minimal control, when considered in light of the overwhelming evidence produced by the
County Defendants that they had no right to control Defendant Colombe, see supra p. 9-10, is
insufficient as a matter of law to constitute a genuine factual dispute as to whether the County
Defendants had control or de facto control over Defendant Colombe. See Silva, 745 P.2d at
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385. Accordingly, the Court concludes that the County Defendants did not have immediate
supervisory [**26] responsibilities over Defendant Colombe and grants the County Defendants'
Motion for Summary Judgment on this ground as well.

Plaintiff's policy argument does not persuade the Court otherwise. In his Response to the
County Defendants’ Motion for Summary Judgment, Plaintiff opines, "While it is true that the
[NMTCA definition [*1151] of "law enforcement officer"] appears to give [the County]
Defendants a pass when they employ a deputy who is paid by a fribe, it is certainly against
[*27] the intent of the law. if tribal immunity protects the officer or tribe from responsibility and
the Tort Claims Act protects the county from responsibility, this creates a category of a fairly
large number of police officers in New Mexico who can disregard the rights of citizens with
impunity.” Pilaintiffs argument misses the mark. Contrary to Plaintiff's belief, the intent of the
NMTCA is not to hold all governmental actors liable for their torts or the torts of their employees.
Rather, the New Mexico legislature enacted the NMTCA in attempt to reach a balance between
two competing goals. See Lymon v. Aramark Corp., 728 F. Supp. 2d 1222 1252 (D.N.M. 2010).
On the one hand, and in Plaintiff's favor, the legislature recognized the "inherent unfair and
inequitable results which occur in the strict application of the doctrine of sovereign immunity,” id.
at 1251, and wanted to compensate those injured by the negligence of public employees and to
impose duties of reasonable care. See id.; N.M. Stat. Ann. § 41-4-2(A}). On the other hand,
however, and in contravention of Plaintiff's position, the New Mexico legislature also recognized
that "while a private party may readily be held liable [**28] for his torts within the chosen ambit
of his activity, the area within which the government has the power to act for the public good is
almost without limit, and therefore government should not have the duty to do everything that
might be done." Id.; see also Lymon, 728 F. Supp. 2d at 1251. The NMTCA reached a balance
between these two competing interests by recognizing and generally granting sovereign
immunity to governmental actors, but by also providing for exceptions to the doctrine of
sovereign immunity for some torts and actors. Accordingly, the NMTCA does not, and the
legislature never intended the Act to, provide a remedy for all torts and all actors.

Il Plaintiff's Request for Certification to the New Mexico Supreme Court

Plaintiff requests that if the Court determines that the County Defendants are immune from tort
liability pursuant to the NMTCA, that the Court certify the question to the New Mexico Supreme
Court. The New Mexico Rules Annotated provide in relevant part that the New Mexico Supreme
Court

may answer by formal written opinion questions of law certified to it by a court of the United
States[] . . . if the answer may be determinative of an issue in pending litigation [*29] in the
certifying court and the guestion is one for which answer is not provided by a controlling: (2)
appellate opinion of the New Mexico Supreme Court or the New Mexico Court of Appeals; or
(b} constitutional provision or statute of this state.

*If the court determines that a governmental entity had the right {0 control or had de facto control over the public employee, the
court next should apply the remoteness doctrine lo determine if the entity should be freed from liability. See Silva, 745 P 2d at
385. Because the Court finds that Plaintiff has failed to point to evidence showing that the County Defendanis had any right to
contrel or any de facio conirol over Defendant Colombe, and the Court grants summary judgment in the County Defendants’
favor on this ground, the Court need not—and therefore does not—reach the second part of the inquiry whether the remoleness
doctrine should free the Board of County Commissioners of Santa Fe County from liability.
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N.M. Rules Ann., Rule 12-607(A). The guestion whether the County Defendants are entitled to
sovereign immunity or whether Plaintiff's cause of action against the County Defendants fits
within one of the NMTCA's exceptions granted for governmental entities and public employees
can be answered both by appellate opinions of the New Mexico Supreme Court and the New
Mexico Court of Appeals. The answer also can be found in the plain language of the NMTCA.
Accordingly, the Court declines to certify Plaintiff's question to the New Mexico Supreme Court.

CONCLUSION

For the foregoing reasons, IT THEREFORE IS ORDERED that the County Defendants' Motion
for Summary Judgment (Qualified Immunity) [Doc. 18] is DENIED in part and GRANTED in part
as follows:

[*1152] (1) The motion for summary judgment is denied as moot with respect to Plaintiff's
claims under 42 U.S.C. Section 1983.

(2) The motion for summary judgment is granted with respect to Plaintiff's claims under the
[**30] New Mexico Tort Claims Act.

DATED this 24th day of September, 2012.
/s/ Martha Vazquez

MARTHA VAZQUEZ

United States District Court Judge

bud of Document
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Opinion

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on the County of Santa Fe's (County) Motion to Dismiss
Third-Party Complaint [Doc. 21] and Motion [*2] fo Certify Question to Supreme Court of New
Mexico [Doc. 27]. Having considered the parties' submissions, the relevant case law, and
otherwise being fully advised in the premises, the Court will grant the County's motion to dismiss
and deny the County's mation to certify.

. BACKGROUND

Defendants Robert Romero and Zach Garcia admit and/or aliege the following relevant facts. On
March 21, 2013, Defendants Romero and Garcia, police officers employed by the Pueblo of
Pojoaque, stopped a vehicle driven by Plaintiff Luciano Trujilio, a non-Indian. At the time of the
traffic stop, Defendants Romero and Garcia were "duly deputized to serve as Deputy Sheriffs of
Santa Fe County, New Mexico" and were "duly issued Santa Fe County Sheriffs Department
Commission cards." [Doc. 40 at 27] As a resulit of the traffic stop, Plaintiff was arrested and
charged with violations of Pojoaque tribal law (specifically, driving while under the influence
(DWI) and interfering with an officer) in Pueblo of Pojoaque Tribal Court. [Doc. 40 at 27] The
Tribal Court charges were rejected, however, because of Plaintiff's non-Indian status. [Doc. 40

at 28]

On or about March 28, 2011, the original Pueblo of Pojoaque criminal [*3] complaint, a new
DWI citation signed by Defendant Romero, and other relevant documents and videos were
forwarded to the Office of the District Attorney, First Judicial District. [Doc. 40 at 28] "On or about
July 12, 2012, the Santa Fe County District Attorney filed the DWI charge [against Plaintiff] and
filed additional state law criminal charges of assault on a police officer, resisting or obstructing
an officer charged under NMSA §§ 30-22-21(A)(1) and (2] and 30-22-1, all of which charges
were originally referenced in Individual Defendant Romero's March 28, 2011 transmittal to the
District Attorney's Office." [Doc. 40 at 29] The state charges against Plaintiff were eventually
dismissed. [Doc. 25 at 16-17; Doc. 40 at 17-18]}

On December 12, 2013, Plaintiff filed a Complaint for Damages [Doc. 1], followed by an
Amended Complaint for Damages against Defendants Romero, Garcia, and the United States of
America. [Doc. 25] Plaintiffs Amended Complaint alleges that Defendants: (1) viclated 42
U.S.C. § 1983 because "the arrest, the force used to effect the arrest and the filing of the
criminal charges [against Plaintiff] in state court were undertaken by Defendants Romerc and
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Garcia under color of state law”; [Doc. 25 at 18] and (2) violated [*4] the Federal Tort Claims Act
because "at the time Defendants Romero and Garcia detained [Plaintiff} without reasonable
suspicion, arrested him without probable cause, otherwise subjected him to an unreasonable
seizure, and subjected him to false imprisonment, faise arrest and a battery they were acting
within the course and scope of their employment and under color of federal law as federal
employees pursuant to the authority they had received under the contract(s) between the
Pojoaque Pueblo and the United States Bureau of the Interior, an agency of Defendant United

States of America." [Doc. 25 at 20]

Defendants Romero and Garcia filed an Amended Third-Party Complaint against the County of
Santa Fe (the County) seeking a declaratory judgment that the County "is required to defend,
indemnify and represent” Defendants Romero and Garcia under the New Mexico Tort Claims
Act, NMSA 1978, § 41-1-1, et. seq.,"to the extent that it is alleged (as to indemnity} or the Court
finds (as to liability) that any of their actions at issue in this case were undertaken in their
capacities as Santa Fe County Sheriff's Deputies." [Doc. 40 at 32] The County has moved to
dismiss the Amended Third-Party Complaint pursuant to Fed. R. Civ. P. 12(b)(6) [*5] . alleging
that "Defendants are not 'public employees' within the definitions of the New Mexico Tort Claims
Act, and the County therefore has not waived its sovereign immunity related to defense and

indemnification."’ [Doc. 21 at 1]

On March 10, 2014, the County also filed the present Motion to Certify Question to Supreme
Court of New Mexico. [Doc. 27] The County seeks to certify the following question to the New
Mexico Supreme Court:

Does the New Mexico Tort Claims Act require a governmental entity to provide a defense
and/or indemnification to a tribal police officer who is employed by a sovereign Indian Nation
and on duty as a tribal police officer, when he or she acts under color of state law against a
non-Indian [*6] person who is within the exterior boundaries of the Indian Nation, pursuant
to the officer's commission as a Deputy Sheriff duly issued by the governmental entity, and
allegedly commits torts and/or violations of 42 U.S.C. § 19837

[Doc. 27 at 1] Plaintiff opposes the County's motion for certification, alleging that the foregoing
question does not pose a novel or unsettled area of state law in light of the New Mexico Court of
Appeals' recent decision in Loya v. Gutierrez, 20714-NMCA-028, 319 P.3d 656 (2013}, cert.

granted, 322 P.3d 1063 (N.M. 2014).

On January 21, 2015, the United States of America was substituted as a party for Defendants
Romero and Garcia with respect to Plaintiffs Federal Tort Claims Act claim. [Doc. 105}
However, the United States was "not substituted for Defendants Robert Romero and Zach
Garcia for any alleged deprivation of civil rights under 42 U.S.C. § 1983." [Doc. 105 at 4] On
February 11, 2015, the parties filed a Rule 41(a)(1)(A)(i) Notice of Dismissal of the Federal Tort

' The County initially moved to dismiss the original complaint, but the parties have stipulated and agreed that "the County's
pending Motion to Dismiss Third-Party Complaint (Doc. 21), filed on March 3, 2014, and the Response in Opposition 1o the
Motion to Dismiss Third Parly Complaint, filed by the Defendants on May 16, 2014 (Doc. 54), shall apply in their entirety fo the
Amended Third-Party Complaint (Doc. 40, pp. 26-32, 1Y 1-32), as will the County's fulure Reply " [Doc. 60)
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Claim and Defendant United States of America [Doc. 110]. Therefore, only the § 1983 claims
against Defendants Romero and Garcia remain pending.

II. STANDARDS

A. Motion to Certify

Pursuant to New Mexico Rule of Appellate Procedure 12-607(A), the New Mexico Supreme
Court has the power to:

answer by formal written opinion questions [*7] certified to it by a court of the United States .
.. if the answer may be determinative of an issue in pending litigation in the certifying court
and the question is one for which answer is not provided by a controlling:

(a) appellate opinion of the New Mexico Supreme Court or the New Mexico Court of
Appeals; or

(b) constitutional provision or statute of this state.

§ 39-7-4(1); see also NMSA 1978, § 39-7-4 ("The supreme court of this state may answer a
question of law certified to it by a court of the United States . . . if the answer may be
determinative of an issue in pending litigation in the certifying court and there is no controlling
appellate decision, constitutional provision or statute of this state.”).

"Certification 'allows a federal court faced with a novel state-law question to put the question
directly to the State's highest court,' and has the advantages of 'reducing the delay, cutting the
costs, and increasing the assurance of gaining an authoritative response’ from the state court.”
Kansas Judicial Review v. Stout, 519 F.3d 1107, 111G (10th Cir. 2008) (quoting Arizonans for
Official_English v. Anzona. 520 U.S. 43 76 117 S. Cf. 1055 137 L. Ed 2d 170 (1897)).
However, "[c]ertification is not to be routinely invoked whenever a federal court is presented with
an unsettied question of state law." Id. (quoting Armijo v. Ex Cam, Inc.. 843 F.2d 406, 407 (10th
Cir. 1988}}). Indeed, the Supreme Court has instructed that:

In the absence [*8] of some recognized public policy or defined principle guiding the
exercise of the jurisdiction conferred, which would in exceptional cases warrant its non-
exercise, it has from the first been deemed to be the duty of the federal courts, if their
jurisdiction is properly invoked, to decide questions of state law whenever necessary to the
rendition of a judgment.

Meredith v. City of Winter Haven, 320 U.S. 228,234, 64 S Ct 7. 88 L. Ed 9 (1943). Thus, "only
questions of state law that are both unsettled and dispositive” should be certified. Kansas
Judicial Review,_519 F.3d at 1119 (internal quotation marks and citation omitted). "The decision
to certify ‘rests in the sound discretion of the federal court . . . ™ /d._at 7120 (quoting Lehman
Bros v. Schein. 416 U.S. 386,391, 94 S. Ct. 1741, 40 L. £d. 2d 215 (1974)).

B. Motion to Dismiss
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A court will dismiss a complaint for "failure to state a claim upon which relief can be granted.”
Fed. R. Civ. P. 12(b)(6). For decades, Rule 12(b}(6} motions were governed by a test taken from
Conley v. Gibson, 355 UU.S. 41._45-46. 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957): a complaint was
subject to dismissal pursuant to Rule 12(bj(6) only where "it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him to relief." Kansas
Penn Gaming, LLC v. Collins, 656 F.3d 12101214 (10th Cir. 2011) {(quoting Conley, 355 U.S.
at 45-46) (internal quotation marks omitted). In Seil Atlantic Corporation v. Twombly, 550 U.S.
544. 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007), the Court retired_Conley's test, replacing it
with a new standard: "to withstand a motion to dismiss, a complaint must have enough
allegations of fact, taken as true, [*9] 'to state a claim to relief that is plausible on its face.”
Collins, 656 F.3d at 1214 (quoting Twombly, 550 U.S. at 570)). In applying this standard, a court
accepts as true all “plausible, non-conclusory, and non-speculative" facts alleged in the plaintiff's
complaint. Shrader v. Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2007) (internal quotation marks
and citation omitted). However, "the tenet that a court must accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions." Ashcroft v. Ighal, 556 U.S. 662,
678 129 S. Ct. 1937 173 L. Ed. 2d 868 (2009). Moreover, “a formulaic recitation of the
elements of a cause of action' will not suffice; a plaintiff must offer specific factual allegations to
support each claim” that "raise a right to relief above the speculative level.” Collins, 656 F£.3d at
1214 (quoting Twombly, 550 U.S. at 555). In short, in ruling on a 12(b)(6) motion, "a court
should disregard all conclusory statements of law and consider whether the remaining specific
factual allegations, if assumed to be true, plausibly suggest the defendant is liable." Collins. 656
F.3dat 1214.

HI. DISCUSSION

A. Motion to Centify

To determine whether the defense or indemnification of cross-commissioned tribal police
officers poses a novel or unsettled area of state law, the Court first turns to the relevant
provisions of the New Mexico Tort Claims Act (the Act). NMSA 1978 § 41-4-4(A) generally
grants immunity to "any public [*10] employee while acting within the scope of duty” and
requires the "governmental entity” to defend "any public employee when liability is sought for":

(1) any tort alleged to have been committed by the public empioyee while acting within the
scope of his duty; or

(2) any violation of property rights or any rights, privileges or immunities secured by the
constitution and laws of the United States or the constitution and laws of New Mexico when
alleged to have been committed by the public employee while acting within the scope of his

duty.

NMSA 1978, § 41-4-4(8). The term "governmental entity" means "the state or any local public
body," which includes "all political subdivisions of the state and their agencies, instrumentalities,
and institutions and all water and natural gas associations organized pursuant to Chapter 3,
Article 28 NMSA 1978." NMSA 1978, § 41-4-3(B}, (C}. The term "public employee” is defined as
follows:
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"public employee" means an officer, employee or servant of a governmental entity, excluding
independent contractors except for individuals defined in Paragraphs (7}, (8}, (10), (14) and
(17) of this subsection, or of a corporation organized pursuant to the Educational Assistance
Act, the Small Business Investment Act or the Mortgage Finance Authority [*11] Act or a
licensed health care provider, who has no medical liability insurance, providing voluntary
services as defined in Paragraph (16) of this subsection and including:

(1) elected or appointed officials;
(2) law enforcement officers;

(3) persons acting on behalf or in service of a governmental entity in any official capacity,
whether with or without compensation;

(4) licensed foster parents providing care for children in the custody of the human services
department, corrections department or department of health, but not including foster parents
certified by a licensed child placement agency;

(5) members of state or local selection panels established pursuant to the Adult Community
Corrections Act;

(6) members of state or local selection panels established pursuant to the Juvenile
Community Corrections Act;

(7) licensed medical, psychological or dental arts practitioners providing services to the
corrections department pursuant to contract;

(8) members of the board of directors of the New Mexico medical insurance pool;

(9) individuals who are members of medical review boards, committees or panels
established by the educational retirement board or the retirement board of the public
employees retirement [*12] association;

(10) licensed medical, psychological or dental arts practitioners providing services to the
children, youth and families department pursuant to contract;

(11) members of the board of directors of the New Mexico educational assistance
foundation;

(12) members of the board of directors of the New Mexico student loan guarantee
corporation;

(13) members of the New Mexico mortgage finance authority;

(14) volunteers, employees and board members of court-appointed special advocate
programs,

{15) members of the board of directors of the small business investment corporation;

(16) health care providers licensed in New Mexico who render voluntary health care services
without compensation in accordance with rules promulgated by the secretary of health. The
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rules shall include requirements for the types of locations at which the services are
rendered, the allowed scope of practice and measures to ensure quality of care;

(17) an individual while participating in the state's adaptive driving program and only while
using a special-use state vehicle for evaluation and training purposes in that program; and

(18) the staff and members of the board of directors of the New Mexico health
insurance [*13] exchange established pursuant to the New Mexico Health Insurance
Exchange Act;

NMSA 1878, § 41-4-3(F).

The term "law enforcement officers" is defined as follows:

A full-time salaried public employee of a governmental entity, or a certified part-time salaried
police officer employed by a governmental entity, whose principal duties under law are to
hold in custody any person accused of a criminal coffense, to maintain public order or to
make arrests for crimes, or members of the national guard when called to active duty by the
governor.

NMSA 1878, § 41-4-3(D). However, the immunity granted by the Act does not apply to liability
for:

personal injury, bodily injury, wrongful death or property damage resulting from assault,
battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel,
slander, defamation of character, violation of property rights or deprivation of any rights,
privileges or immunities secured by the constitution and laws of the United States or New
Mexico when caused by law enforcement officers while acting within the scope of their
duties.

NMSA 1978, § 41-4-12.

It is undisputed that Defendants Romero and Garcia are not "law enforcement officers” as
defined by the Act because they are not salaried officers employed [*14] by the County.
Nonetheless, Defendants Romero and Garcia argue that they are “public employees” pursuant
to § 41-4-3(F}(3), which applies to "persons acting on behalf or in service of a governmental
entity in any official capacity, whether with or without compensation.”§ 47-4-3(F}(3). [Doc. 54 at
6-9] In Loya v. Gutierrez, the New Mexico Court of Appeals considered whether a police officer
employed by the Pueblo of Pojoaque, who was exercising his authority as a2 commissioned
sheriffs deputy of the County of Santa Fe, was a "public employee” entitled to defense and
indemnification by the County under the Act. In that case, as in the present case, the officer was
"performing traditional law enforcement duties” at the time the alleged § 7983 violations
occurred, but nonetheless, the officer did "not meet Section 471-4-3(D)'s definition of a 'law
enforcement officer.™ 319 P.3d at 660. Also in that case, as in the present case, the officer
argued that he was a "public employee" pursuant to § 41-4-3(F)(3), because he was "acting on
behalf or in service of a governmental entity in any official capacity, whether with or without
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compensation."§ 41-4-3(F)(3). The New Mexico Court of Appeals rejected the officer's argument
because:

Accepting Officer Gutierrez's interpretation of Section 41-4-3(F}(3) would [*15] require us to
expand the definition of "public employee” to include law enforcement officers acting within
the scope of their police duties but who are not salaried employees of a governmental entity
subject to the TCA. See § 471-4-3(D). In essence, Officer Gutierrez is asking this Court to
create two classes of law enforcement officers within the TCA's definitional section of "public
employee"—one that is salaried and works for a governmental entity and one that is not. We
decline to do so for several reasons. First, such an interpretation would go beyond the plain
language of Section 41-4-3(F)(3). That section makes no mention of providing an aiternate
or different definition of "public employee” to include those persons exercising state law
enforcement powers but who are not salaried employees of a governmental entity.” See id.
Second, reading the statute to say that a police officer who fails to meet the definition of a
"law enforcement officer” under Section 41-4-3(D) can then allege that his same conduct
falls within another definition in order to trigger the duty to defend and indemnify is an
illogical distinction that makes no sense. See Ramirez v. [BP Prepared Foods, 20071-NMCA-
036, 11 16, 130 N.M. 559, 28 P.3d 1100 (stating that '[i)n interpreting a statute, we look to the
statue as a whole [and] . . . [*16] attempt to achieve internal consistency’ (citation omitted)),
superseded by statute on other grounds as stated in Baca v Los Lunas Cmty. Programs,
2011-NMCA-008. 149 N.M. 198. 246 P.3d 1070. In other words, Officer Gutierrez cannot
claim that he was acting in his capacity as a law enforcement officer yet disclaim that he
must fit within the TCA's definition for conduct involving a law enforcement officer. Finally, if
the New Mexico Legislature had intended to protect commissioned tribal officers discharging
their duties under state law, it could readily have demonstrated such an intent by including
language to that effect. See Starko, inc. v. Presbyterian Health Plan. Inc.. 2012-NMCA-053,
11.49._ 276 P.3d 252 (noting that if the Legislature wanted to condition the applicability of a
payment scheme on the dispensing of the lesser expensive, therapeutic equivalent drug, it
would have included those terms within the statute), cert. granted, 2012-NMCERT-003, 293
P.3d 184. Indeed, our Legislature recently amended the TCA to include "certified part-time
salaried police officer[s] employed by a governmental entity” within the definition of "law
enforcement officer." Section 41-4-3(D). Thus, the Legislature could have—but did not—
include non-salaried commissioned officers working on behalf or in the service of a
governmental entity subject to the TCA.

Loya, 319 P.3d at 661. The New Mexico Supreme Court granted [*17] certiorari to review the
decision of the Court of Appeals. Loya v. Gutierez, 322 P.3d 1063 (N.M. 2014). The case is

fully briefed and was submitted to the Court on August 27, 2014.

In light of the Court of Appeals' opinion in Loya, the Court concludes that the question of law that
the County seeks to certify to the New Mexico Supreme Court is neither novel nor unsettled. A
district court should "not trouble our sister state courts every time an arguably unsettled question
of state law comes across [its] desk[]." Pino v. United States. 507 F.3d 1233, 1236 (10th Cir.
2007); see Armijo. 843 F.2d at 407 ("Certification is not to be routinely invoked whenever a
federal court is presented with an unsettled question of state law."). If the district court can "see
a reasonably clear and principled course, [it should] seek to follow it [itself].” |d. Because the
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question of law that the County seeks to certify can be answered by reference to an appellate
opinion of the New Mexico Court of Appeals, the County's Motion fo Certify Question fto
Supreme Court of New Mexico [Doc. 27] will be denied. See Sequra v. Colombe, 895 F. Supp.
2d 1141, 1151, Doc. 46 (D. N.M. 2012} (declining to certify the question of whether a cross-
commissioned tribal police officer is a "public employee" entitled to defense and indemnification
under the New Mexico Tort Claims [*18] Act, because the question "can be answered both by
appellate opinions of the New Mexico Supreme Court and the New Mexico Court of Appeals.
The answer can be found in the plain language of the NMTCA."); see alsc NMRA 12-607(A)
(permitting certification only when the "question is one for which answer is not provided by a
controlling . . . appellate opinion of the New Mexico Supreme Court or the New Mexico Court of
Appeals" (emphasis added)).

B. Motion to Dismiss

The County has moved to dismiss the Amended Third-Party Complaint on the basis of
sovereign immunity because, pursuant to the Court of Appeals' holding in Loya, Defendants
Romero and Garcia are not "public employees" as defined by the Act. [Doc. 21] In response,
Defendants Romero and Garcia contend that Loya was wrongly decided because the
definitional sections of § 41-4-3(F}) are separate and distinct and the failure to satisfy one of the
statutory definitions does not preclude an individual from satisfying another. [Doc. 54]
Defendants Romero and Garcia argue that "it makes sense from a public policy perspective” to
construe the Act in such a manner with respect to law enforcement officers:

because the risk that persons exercising law enforcement [*19] authority who are full-time
(or 'certified' part-time) salaried law enforcement officers will commit intentional torts is lower
as compared to persons exercising such authority without the same degree of training or
experience or certification. Likewise, the lines here drawn by the legislature—in
distinguishing between intentional torts and negligence torts—Ilikely rested on the
expectation that on average the likelihood of severe (and costly) injuries that would result
from intentional torts would tend to be greater than for the categories of negligence torts for
which the TCA waives immunity. §§ 41-4-5 fo 41-4-11. These differences explain why the
statute protects all persons who meet the "public employee" definition of § 41-4-3(F) from
personal liability per § 47-4-4 for torts or § 1983 violations they commit within the scope of
their duty, but why the County is not liable to third parties (per § 471-4-4(A) and § 41-4-12) for
intentional torts committed by "public employees” unless they also meet the special "law
enforcement officer” definition at § 47-4-3(D).

[Doc. 54 at 10]

To resolve the present motion to dismiss, the Court "must ascertain and apply [New Mexico] law
with the objective that the result obtained in the federal court should be the result that [*20]
would be reached in [a New Mexico] court." Wood v. Elf Lilly & Co.. 38 F.3d 510, 512 (10th Cir.
1994). "Absent a definitive ruling from a state's highest court, we must predict the course that
body would take if confronted with the issue." Rancho Lobo, Lid. v. Devargas, 303 F.3d 1135,
1202 n.2 (10th Cir. 2002} (internal quotation marks and citation omitted). "[A] decision from the
New Mexico Court of Appeals, an intermediate court in that state . . . . cannot be considered a
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controlling decision from New Mexico's highest court, the New Mexico Supreme Court." |d.
"Rather, [wlhere an intermediate appeliate state court rests its considered judgment upon the
rule of law which it announces, that it is a datum for ascertaining state law which is not to be
disregarded by a federal court uniess it is convinced by other persuasive data that the highest
court of the state would decide otherwise." Id. (internal quotation marks and citations omitted).

The New Mexico Supreme Court has not yet ruled on the issue of whether a tribal law
enforcement officer operating under a county cross-commissioning agreement is a "public
employee" under the Act and, therefore, entitled to defense and indemnity by the county.
However, as explained in detail above, the Court of Appeals held in Loya that a cross-
commissioning agreement does not make [*21] a tribal police officer "a ‘public employee of the
County" and, therefore, the county "has no duty to defend [the officer] . . . or indemnify him for
tortious acts committed under color of his commission." Loya. 319 P.3d at 662. Prior to Loya, in
Williams v. Board of County Commissioners of San Juan County, 1998-NMCA-090, 125 N.M.
445 963 P.2d 522 (N.M. App. 1998), the Court of Appeals "held that the TCA's definition of
‘public employee' under Section 41-4-3(F) and ‘governmental entity' under Section 41-4-3(B} did
not include a cross-deputized Navajo police officer who was sued after issuing a Navajo
speeding ticket to a non-Indian on a state right of way through the Navajo Nation." Loya, 3719
P.3d at 660 n.1. In Williams, the Court affirmed the dismissal of the plaintiffs tort claims under
the Act because the Navajo police officer's “cross-deputization as a San Juan County sheriff did
not, in itself, make him a public employee." Williams, 963 F.2d af 528.

In Segura, the United States District Court for the District of New Mexico also considered
whether a cross-deputized tribal police officer qualifies as a "public employee” under the Act. In
that case, the defendants, a police officer employed by the Tesuque Pueblo and cross-
deputized by Santa Fe County and the Board of County Commissioners of Santa Fe County,
were sued for alleged violations of the New Mexico Tort Claims Act arising out of a traffic stop
and [*22] arrest of the plaintiff, a non-Native American, for various violations of state law.
Sequra, 895 F. Supp. 2d 1141, 1142, Doc. 46. The plaintiff sought "to impose NMTCA
supervisory liability on County Defendants under a theory of respondeat superior to require the
County Defendants to answer for the alleged torts" of the cross-deputized police officer. 835 F.
Supp. 2d 1141, 1144. The Court held that the defendant officer was not a "law enforcement
officer” as defined by the Act because he was not a salaried public employee of a governmental
entity.? 895 F. Supp. 2d 1141, 1145. The Court next considered whether the defendant officer
was "acting on behalf of or in service of a governmental entity in any official capacity, with or
without compensation” pursuant to § 47-4-3(F)(3).

The Court found that, because the defendant officer had arrested the non-Indian piaintiff for
state criminal violations occurring on Indian land, he "was acting in his capacity as a Deputy

2The Courl noted that “although the undisputed facts indicate that Defendant Colombe was a 'salaried’ employee in that he was
employed full-time as a police officer by the Pueblo of Tesuque Tribal Police Department, the Tribal Police Depariment does not
meet the second crileria of being a ‘govemmental entity’ within the meaning of the NMTCA." Sequre, 895 F _Supp. 2d 1147,
1145, Doc. 46. Furthermore, "while the County Defendanis meet the second criteria of being 2 'governmental entily,’ the
undisputed facts [*23] show that the County Defendants paid no part of Defendant Colombe’'s salary or benefits rendering it
impossible for Defendant Colombe to meet the first criteria of being a 'salaried public employee’ of the Santa Fe County Shenffs

Depariment.” |d,
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Sheriff for the County of Santa Fe.” 895 F. Supp. 2d 1141, 1146-47. Nonetheless, the Court
concluded that the defendant officer "was acting as an independent contractor and therefore is
excluded from the Act's definition of 'public employee.” 8§35 F. Supp. 2d 1141, 1747. In arriving
at this conclusion, the Court noted that the right-to-control test and the factors enumerated in
Celaya v. Hall, 2004-NMSC-005, 135 N.M. 115,85 P 3d 239,243 (N V. 2004} indicate that “the
Santa Fe County Sheriffs Department did not exercise sufficient control over Defendant
Colombe's activities to render the relationship one of an employer and an employee.” 855 F.
Supp. 2d 1141, 1149, see Celaya, 85 P.3d at 243 (holding that, in addition to the right-to-control
test, the court should also consider the following factors in determining whether an employer-
employee relationship exists: "1) the type of occupation and whether it is usually
performed [*24] without supervision; 2) the skill required for the occupation; 3) whether the
employer supplies the instrumentalities or tools for the person doing the work; 4) the length of
time the person is employed; 5) the method of payment, whether by time or job; 8) whether the
work is part of the regular business of the employer; 7) whether the parties intended to create an
employment relationship; and 8) whether the principal is engaged in business."). Because the
defendant officer was not a "public employee" as defined by the Act, the Court rendered
summary judgment in favor of the County.

The case law [*25] described above supports the Court of Appeals' decision in Loya that a
cross-deputized tribal officer is not a "public employee" as defined by the Act. Nonetheless,
Defendants Romero and Garcia contend that Loya was wrongly decided because the
definitional sections of Section 41-4-3(F) are not mutually exclusive and public policy supports
construing the Act to include a cross-deputized tribal officer who fails to meet the statutory
definition of a “law enforcement officer.” [Doc. 54 at 10] They contend that "from a policy
perspective” it makes sense to distinguish between salaried law enforcement officers employed
by a governmental entity and other individuals exercising traditional law enforcement functions,
because the risk that the former officers "will commit intentional torts is lower as compared to
persons exercising such authority without the same degree of training or experience.” [Doc. 54
at 10] Defendants fail to cite any authority in support of the proposition that salaried law
enforcement officers employed by a governmental entity are at a lower risk for committing
intentional torts. Even assuming, for the sake of argument, that such officers are at a lower risk
for committing intentional [*26] torts, the Court fails to see why the Act would specifically
exclude such intentional torts from coverage under § 47-4-12, but not exclude such torts from
coverage when they are committed by other officers executing traditional law enforcement
functions, especially when these other officers are at a higher risk for committing intentional
torts. Defendants Romerc and Garcia also argue that the Act's distinction between “intentional
torts and negligence torts . . . likely rested on the expectation that on average the likelihood of
severe (and costly) injuries that would result from intentional torts would tend to be greater than

>The Courl found Williams, 863 F.2d at 524, 1o be distinguishable because in that case:

the tribal officer was nol charging and prosecuting a non-indian with a stale crime, but rather was ciling 2 non-indian for
violating tribal law. See {d_af 524. Here, in contrast, it is not the commission by the Santa Fe County Sheriff's Depariment
alone that renders Defendant Colombe a public employee, but rather the fact that Defendant Colombe was acting pursuant
to his authority as a Sania Fe County Deputy Sheriff when he charged and prosecuted Plaintiff for violation of the laws of
the State of New Mexico.

Sequra, 895 F Supp. Zd 1141, 1146, Doc. 46 n.2,
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for the categories of negligence torts for which the TCA waives immunity.” [Doc. 54 at 10]
However, the Act only distinguishes between the intentional torts enumerated in § 471-4-72 and
negligence torts for individuals who meet the statutory definition of a "law enforcement officer.”
See § 41-4-12. Under Defendants Romero's and Garcia's proposed construction of the Act, the
government would be required to defend and indemnify officers executing traditional law
enforcement functions, but who fail to meet the statutory definition of a “law enforcement
officer,” even when such officers commit [*27] the intentional torts enumerated in & 471-4-12.
Given that these individuals are supposedly at a higher risk for committing intentional torts, it
seems that the likelihood of “severe (and costly) injuries" would be far greater for this category
of officers. Therefore, the Court agrees with the Loya Court that "reading the statute to say that
a police officer who fails to meet the definition of a ‘law enforcement officer’ under Section 41-4-
3(D) can then allege that his same conduct falls within another definition in order to trigger the
duty to defend and indemnify is an illogical distinction that makes no sense.” Loya, 31§ F.3d af
661.

Defendants Romero and Garcia also rely on Sunn v. State ex rel. Taxation & Revenue Dep't
Motor Vehicle Div.. 1993-NMCA-059, 116 N.M. 1, 859 P.2d 465 (N.M. App. 1993}, to support
their construction of the Act. In Dunn, the plaintiff brought a § 7983 claim and New Mexico Tort
Claim Act claim against the State of New Mexico and Frank A. Mulholland, the former director of
the Motor Vehicle Division of the Taxation and Revenue Department. Mulholland argued that he
was immune from suit under the Act, in relevant part, because "as the Director of the Motor
Vehicle Division, he was not a law enforcement officer within the contemplation of Section 41-4-
12" Dunn. 858 P.2d at 472. The Court of Appeals noted that under the Motor Vehicle Code,
Mulholland had the power to [*28] act as a "peace officer[] for the purpose of enforcing the
provisions of the Motor Vehicle Code [and] to make arrests upon view and without warrant for
any violation . . . of the . . . Code." |d. (quoting NMSA 1978, § 66-2-12(A)(1)-(2} (Repl. Pamp.
1989)). However, Mulholland submitted an affidavit averring that "his principle duties 'and the
vast majority of my time and effort are involved in administrative matters,' not in acting as a law
enforcement officer.” Id. Because Mulholland's principle duties did not involve "holding ‘in
custody [persons] accused of a criminal offense, [or] . . . maintain[ing] public order or . . .
[making] arrests for crimes,™ consistent with § 47-4-3(D), the Court held that he was "not a law
enforcement officer within the contemplation of Section 41-4-12." |d. Therefore, Mulholland was
immune from liability under the Act. /d. af 476.

Defendants Romero and Garcia contend that "[tlhe Dunn case makes clear that they, like
Director Mulholland, are nonetheless 'public employees' entitled to the protections of the TCA,"
even though they do not satisfy the statutory definition of a law enforcement officer. [Doc. 54 at
12] However, Dunn is distinguishable from Loya and the present case. Dunn did not consider
whether "law enforcement officers [*28] acting within the scope of their police duties but who are
not salaried employees of a governmental entity subject to the TCA," Loya, 319 P.3d at 661,
nonetheless fall within a statutory definition of a "public employee."” Furthermore, Dunn did not
consider the scope of the catchall provision in Section 41-4-3(F)(3), since the Director of the
Motor Vehicle Department is appointed by the Governor and, therefore, is an “elected or
appointed official[]" under Section 41-4-3(F)(1). See NMSA 1978, § 9-11-5(A) (providing that the
secretary of the Taxation and Revenue Department "shall be appointed by the Governor");
NMSA 1978, § 66-1-4.4(F} (providing that the term "director” in the Motor Vehicle Code means
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"secretary"); NMSA 1978, § 66-1-4.16(F) (providing that the term "secretary” in the Motor
Vehicle Code means "the secretary of taxation and revenue"). Accordingly, Defendants
Romero's and Garcia's reliance upon Dunn is misplaced.

Defendants Romero and Garcia also rely on Scull v. State of New Mexico, 236 F 3d 588 (10th
Cir._2000) in support of their construction of the Act. In Scull, the plaintiff sued the County of
Bernalillo, the City of Albuguerque, Tom Udall, the Attorney General of New Mexico, Anthony
Tupler, an Assistant Attorney General of New Mexico, Robert Schwartz, the District Attorney for
Bernalillo County, and Michael Sisneros, the Director of the Bernalillo County [*30] Detention
Center for unlawful detention in violation of the Act. /d._at 597. The Tenth Circuit Court of
Appeals noted that the immunity granted by the Act "does not apply to false imprisonment when
caused by law enforcement officers while acting within the scope of their duties." /d._at 598
(citing § 41-4-12). Because "immunity principles [did] not resolve [the] issue," /d._at 598-39, the
Court proceeded to address the merits of the district court's grant of summary judgment in favor
of the defendants.

in Scull, it appears to have been undisputed that the defendants were "law enforcement officers”
as defined by the Act. See § 41-4-3(D}). In contrast, in the present case, as in Loya, it is
undisputed that the defendant cross-deputized tribal officers were not "law enforcement officers”
as defined by the Act, even though they performed traditional law enforcement functions, and
the dispositive issue is whether these officers nonetheless fall within an alternative definition of a
"public employee" under § 41-4-3(F). Therefore, Scuil does not assist the Court in construing the

scope of the Act.

Lastly, Defendants rely on Celaya v. Hall 2004-NMSC-005. 135 N M 115 85 P 3d 239, to
support their proposed construction of the Act. In Celaya, the defendant was an ordained
minister and volunteer chaplain [*31] with the Bernalillo County Sheriff's Department. /d. at 177.
The New Mexico Supreme Court observed that § 47-4-3(F)(3) expressly “includes volunteers in
the TCA, presumably in recognition of the important contribution volunteers can provide through
government service." /d. at 118. The Court noted that:

In so designating uncompensated persons working on behalf of the government, the
legislature took action to protect both the volunteer and the public. The law protects the
volunteer by providing immunity for an act not included within the TCA and by affording the
volunteer indemnification and a defense when immunity has been waived. See § 47-4-4.
Either way, the TCA treats the volunteer the same as any other employee, thereby
encouraging volunteer participation in government. The TCA also protects the public by
ensuring that government will be financially accountable when volunteers working within
their scope of duty commit certain torts and injure innocent members of the public.

Id. Although § 41-4-3(F)(3) applies to volunteers, it does not apply to independent contractors
and the question before the Court was whether the defendant chaplain was an independent
contractor or an employee of the governmental entity. /¢ af 118-15. Applying the right-to-
control [*32] test and the factors enumerated in the Resfatemen! (Second) of Agency §
220(2)(a-j}, the Supreme Court concluded that the defendant chaplain was an employee of the
Bernalillo County Sheriff's Department, rather than an independent contractor. |d.
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In Celaya, the defendant chaplain did not execute traditional law enforcement functions and,
therefore, the Court did not address the issue of whether an officer who executes traditional law
enforcement functions, but fails to meet the definition of a "law enforcement officer” under § 41-
4-3(D), nonetheless may be considered a public employee under § 41-4-3(F)(3). Therefore, the
Court concludes that Celaya does not support Defendants Romero's and Garcia's proposed
construction of the Act.

Defendants Romero and Garcia have failed to adduce any persuasive evidence that the New
Mexico Supreme Court will not follow the reasoning of the Court of Appeals in Lova. See United
Fire & Cas. Co. v. Boulder Plaza Residential, LLC. 633 £ 3d 951, 957 (10th Cir. 2011} (noting
that where "there is no controlling decision by the highest court of a state, a decision by an
intermediate court should be followed by the Federal court, absent convincing evidence that the
highest court would decide otherwise"). Accordingly, the Court concludes, pursuant to Loya, that
Defendants Romero and Garcia are not "public employees” under [*33] the Act. Therefore, the
County's motion to dismiss the Amended Third-Party Complaint will be granted.*

IV. CONCLUSION

IT IS THEREFORE ORDERED that the County's Motion to Certify Question to Supreme Court
of New Mexico [Doc. 27] is DENIED,;

IT IS FURTHER ORDERED that the County's Motion to Dismiss Third-Party Complaint [Doc. 21]
is GRANTED.

SO ORDERED this 3rd day of March, 2015, in Albuguerque, New Mexico.
/s/ M. Christina Armijo

M. CHRISTINA ARMIJO

Chief United States District Judge

Foond o Procwment

“In light of this conclusion, the Court does not address whether Defendants Romero and Garcia are excluded from the scope of
the Act because they are "independent contractars.”
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Opinion

[*1157] BOSSON, Justice.

[*P1] Given New Mexico's highways that traverse both state and tribal lands, it is not
uncommon that a tribal police officer patrolling those highways may be commissioned as a
deputy county sheriff to arrest non-Indians and prosecute them in state court when they commit
state traffic offenses on tribal land. In light of those recurring facts, we determine a county's legal
obligation when a non-Indian, arrested by a tribal officer and prosecuted in state court for state
traffic offenses, sues the arresting tribal officer for federal civil rights violations. More
particularly, [***2] we decide when the county has an obligation under the New Mexico Tort
Claims Act, NMSA 1978 §§ 41-4-1 to -29 (1976, as amended through 2009) (NMTCA), to
provide that tribal police officer with a legal defense in the federal civil rights action. The district
court as well as our Court of Appeals found no such legal duty, in part because it concluded that
the tribal officer was not a state public employee as defined in the NMTCA. We hold to the
contrary, finding clear evidence in the text and purpose of the NMTCA requiring the county to
defend the tribal officer, duly commissioned to act as a deputy county sheriff, under these
circumstances endemic to the New Mexico experience.

BACKGROUND

[*P2] On September 5, 2009, Officer Glen Gutierrez, on duty as a full-time salaried police
officer of the Pueblo of Pojoaque and also commissioned as a Santa Fe County deputy sheriff,
was patrolling a portion of U.S. Highway 84/285 located within the exterior boundary of the
Pojoague Pueblo. He was driving his tribally-marked and issued police vehicle and was dressed
in his full tribal uniform displaying his tribal badge. He was also carrying a deputy's commission
card issued to him by the Santa Fe County sheriff.

[*P3} Officer Gutierrez observed [***3] Jose Luis Loya making a dangerous lane change and
engaged his emergency equipment to signal Loya to pull over. Once stopped, Officer Gutierrez
asked Loya to step out of his vehicle and informed Loya that he was under arrest for reckless
driving in violation of NMSA 1978, Section 66-8-113 (1987), a state law. Officer Gutierrez placed
Loya in the back of his patrol vehicle and transported Loya to the Pojoaque Tribal Police
Department for processing. Loya, a non-Indian, was not subject to prosecution for violation of
tribal law, and therefore, he was transported from the Pueblo to the Santa Fe County Adult
Detention Center where he was incarcerated. Ultimately, Officer Gutierrez prosecuted Loya for
reckless driving in Santa Fe County Magistrate Court.
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["P4] Loya felt aggrieved by what happened to him that night. Based on those events, Loya
filed a civil complaint against Officer Gutierrez in the First Judicial District Court to recover
damages for deprivation of his civil rights under 42 U.S.C. Section 1983 (1996) (Section 1983),
claiming false arrest, malicious prosecution, and use of excessive force. Section 1983 creates a
civil action for damages under federal law against any person acting under color of state law
who violates the Constitution and laws of the [**4] United States. See 42 U.S.C. § 1983
“Native American tribes and those acting under fribal law do not act under color of state law
within the meaning of [Section] 1983," but Native-American actors may be subject to a Section
1983 claim if their actions are taken pursuant to state authority. Williams v. Bd. of Cnly.
Comm'rs. 1998-NMCA-0590, § 20 125 NM. 445 863 P.2d 522 (emphasis added). "If an
individual is possessed of state authority and purports to act under that authority, his action is
state action.”" /¢ 27 (internal quotation marks and citation omitted).

PS5} The State of New Mexico has exclusive criminal jurisdiction over non-Indians for actions
committed within the exterior boundaries of a tribe or pueblo pursuant to the Indian Pueblo Land
Act Amendments of 2005. See Pub. L. No. 109-133, 119 Stat. 2573 (2005). A tribal police officer
may have jurisdictional authority to enforce fribal civil [**1168] traffic ordinances against non-
Indians and may eject or exclude a non-Indian engaging in criminal activity or may detain and
transport the offender to proper state authorities. See Pueblo of Pojoaque Civil Traffic Code,
Tribal Council Resolution No. 1992-95 (August 20, 1992). See also Duro v. Reina. 495 U.S. 676,
696-97. 110 S. Ct. 2053, 109 L. Ed. 2d 633 (1990). A tribal officer may not arrest, charge, jail, or
prosecute non-indian offenders for violation of state law without some additional state authority.
id.

[*P6] According to the [**5] affidavit of Pueblo of Pojoaque Police Chief John Garcia, the
limited jurisdiction of tribal police officers historically created a gap in effective law enforcement
on state highways located within the exterior boundaries of a tribe or pueblo. The county sheriff
did not have adequate staff to combat criminal activity by non-indians on state highways
traversing tribal lands. Likewise, the tribal officers lacked authority to prosecute non-Indian
offenders. To overcome this limitation and encourage jurisdictions to work together, the Santa
Fe County sheriff issued commissions to Pojoaque Pueblo police officers to act as county
sheriff's deputies.

[*P7] In the course of that practice, on June 23, 2008, Santa Fe County Sheriff Greg Solano
issued a commission to Officer Gutierrez appointing him as a Santa Fe County deputy sheriff for
purposes of enforcing state traffic laws and criminal statutes against non-Indian offenders for
offenses committed within the exterior boundaries of Pojoaque Pueblo. To qualify for the
appointment, Sheriff Solano required Officer Gutierrez to provide documentation showing
successful completion of state and/or federal law enforcement training and certification, a
written [**6] copy of his background investigation, and his written application. Sheriff Solano
also required Officer Gutierrez to take the oath mandated by the New Mexico Constitution to
"support the Constitution of the United States, the Constitution and laws of the State of New
Mexico, the laws of the County of Santa Fe and faithfully and impartially discharge the duties of
said office to the best of [his] ability.” See N.M._Const. art. XX § 1 ("Every person elected or
appointed to any office shall, before entering upon his duties, take and subscribe to an oath or
affirmation that he will support the constitution of the United States and the constitution and laws
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of this state, and that he will faithfully and impartially discharge the duties of his office to the best
of his ability.").

[*P8] As stated above, absent additional authority tribal police officers have no legal authority to

charge non-Indian offenders for a violation of state law even if the violation is committed on tribal
land. See Durg, 495 U.S. at 696-697. It is the commission as a county deputy sheriff that gives
tribal police the authority to make such arrests while acting under state law. In this case, the
very reason Officer Gutierrez, a tribal police officer, is subject to a Section 1983 [***7] claim for
actions taken under color of state law, is because he was acting under his state authority as a
deputy sheriff, not tribal authority, when he charged, detained, and prosecuted Loya under state
law. See Williams, 1998-NMCA-090, 11 20-21.

[*P9] Upon being sued, Officer Gutierrez tendered two requests to Santa Fe County to provide
him with a legal defense and indemnification, if necessary, in accord with the defense and
indemnification provisions of the NMTCA, § 47-4-4(B}, (D). The County claimed it did not have
any duty to provide a legal defense and indemnification, asserting that Officer Gutierrez was not
a state "public employee" as defined by the NMTCA. See § 41-4-3(F). Following the denial of his
request, Officer Gutierrez filed a third-party complaint in the Loya litigation against the County
seeking a declaratory judgment that the NMTCA required the County to defend and indemnify
him with respect to Loya's Section 1983 claims against him. The County answered and asserted
a counterclaim for declaratory judgment in its favor.

[*P10] Both parties then filed motions for summary judgment, each basing its claim on an
interpretation of the County's duties under the NMTCA. The district court ruled for the County,
finding that Officer Gutierrez was not entitled to a defense under the NMTCA. The Court of
Appeals affirmed. Loya v. Gulierrez. 2014-NMCA-028. § 23, 319 P.3d 656. [**1159] We granted
certiorari to resolve a significant issue of law that potentially affects law enforcement
wherever [***8] state and tribal lands border each other throughout New Mexico. Loya v.
Gutierrez, 322 P.3d 1063, 2014-NMCERT-002.

DISCUSSION

The New Mexico Tort Claims Act

[*P11] The issue before us is whether the County is obligated to defend and potentially
indemnify Officer Gutierrez when he was sued for actions taken to charge, arrest, and prosecute
a non-Indian offender in state court for violating state law on Indian land. The parties agree that
the NMTCA guides this determination. The defense and indemnification provisions of the
NMTCA, § 41-4-4(B), (D), set forth the obligation of governmental entities to protect public
employees when they are sued for actions taken in the scope of their duties. Specifically,
Subsection (B) states:

[A] governmental entity shall provide a defense, including costs and attorney['s] fees, for any
public employee when liability is sought for:

(1) any tort alleged to have been committed by the public employee while acting within the
scope of his duty; or
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(2) any violation of property rights or any rights, privileges or immunities secured by the
constituticn and laws of the United States or the constitution and laws of New Mexico when
alleged to have been committed by the public employee while acting within the scope
of [***9] his duty.

Section 41-4-4(B) (emphasis added). Likewise, if a settiement or judgment is entered against a
public employee acting within the scope of his or her duties, the governmental entity is required
to pay the judgment or settlement. Section 41-4-4(D). These provisions are intended to protect
"public employee[s]" from individual liability when they are acting within the scope of their duties,
thus operating as a kind of statutory insurance policy. Risk Mgmi Div. v. McBrayer, 2000-
NMCA-104, 1 6. 128 N.M. 778 14 P.3d 43. Accordingly, we focus first on whether Officer
Gutierrez was acting as a "public employee” within the meaning of the NMTCA when he
arrested Loya on a state highway traversing tribal lands.

Whether Officer Gutierrez Is a Public Employee Under the NMTCA

[*P12] Section 41-4-3(F) of the NMTCA defines "'public employee™ as "an officer, employee or
servant of a governmental entity, excluding independent contractors” except for specifically
defined individuals not relevant here. “[Glovernmental entity' means the state or any local public
body." Section 41-4-3(B). "[S]tate' . . . means the state of New Mexico or any of its branches,
agencies, departments, boards, instrumentalities or institutions." Section 41-4-3(H). "[L]ocal
public body' means all political subdivisions of the state and their agencies, instrumentalities and
institutions.” Section 41-4-3(C). Based on these definitions the County is [***10] a "governmental
entity," and the Pueblo of Pojoaque is nct a "governmental entity” under the NMTCA.

[*P13] The question then is whether Officer Gutierrez was acting as a "public employee” for the
County when he arrested Loya. The "public employee” definition in turn identifies eighteen
categories of persons who are deemed to be "public employees,” two of which pertain to this
case. Section 41-4-3(F). Section 41-4-3(F)(2) identifies "law enforcement officers” as "public
employees." Section 41-4-3(F)(3) identifies "public employees" as those "persons acting on
behalf or in service of a governmental entity in any official capacity, whether with or without
compensation.”

Whether a Tribal Police Officer Can Also Be a Public Employee Under the NMTCA Under
Certain Circumstances

[*P14] The County makes a number of arguments as to why Officer Gutierrez cannot be a
public employee under the NMTCA.! We consider them in the order of their presentation.

' Following oral argument, the County submitted supplementa! authority to support its position thal a tribal officer cannot be a
public employee under the NMTCA. See Trujlio v. Romere, No, 13-CV-1178 MCA-SCY, Doc 1712, 2015 U8 List LEXIS 62282
(D.N.M._Mar_3._2015) (declining to certify question of whether the NMTCA requires a governmental entity [**11] o provide a
defense and/or indemnification to a tribal officer commissioned as a deputy sheriff when, acting under color of state law, he
allegedly commits torts and/or viclations of Section 1983, because the question can be answered by an appellate opinion of the
New Mexico Court of Appeals). In reaching the conclusion that the fribal officers in that case were not public employees under
the NMTCA, the federal district court expressly relied an the Courl of Appeals’ decision in this case. See generally Loys, 2074-
NMCA-G28. 315 P.3d 656. For the reasons set forth in this opinion, we reverse the Court of Appeals and instead hold that, when
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[*P15] [*1160] The County first argues that Officer Gutierrez is not a "public employee” based
on the opinion from the Court of Appeals in Williams. 1886-NMCA-080, 1 26. Williams involved a
Navajo tribal officer who was “cross-deputized” as a San Juan County sheriffs deputy,
commissioned as a Bureau of Indian Affairs special deputy police officer, and certified by the
New Mexico state police. /d. { 2. The officer in that case issued a tribal speeding ticket, under
Navajo law, to a non-Indian driving [***12] within the exterior boundaries of the Navajo Nation.
Id_99.2._3. The person receiving the tribal speeding ticket (the plaintiff) sued the tribal officer
under the NMTCA for alleged tortious behavior. /d. 5,_26. The plaintiff argued that the tribal
officer, though making the arrest under tribal law, was subject nonetheless to the NMTCA
because his "cross-deputization” to act under state law as a deputy sheriff made him a "public
employee" under the NMTCA. id. § 26.The Court of Appeals affirmed dismissal of the tort
claims, holding that the mere issuance of a deputy commission-without more-does not
automatically transform a tribal officer into a "public employee” under the NMTCA. /d. The Court
in Williams noted that the tribal officer issued a tribal traffic ticket, not a state traffic ticket, to the
plaintiff and was therefore acting under Navajo law when he was sued. /d_{ 3. Importantly, the
Court of Appeals left open the possibility that a tribal officer could be a "public employee” under
the NMTCA if there were more evidence than just the issuance of a state commission to the
tribal officer. See Williams, 1998-NMCA-0S0, 125 N.M. 445, 963 P.2d 522

[*P16] This is just such a case. Unlike Williams, Officer Gutierrez was enforcing state [***13]
law, not tribal law, when he arrested Loya and charged him in state court for violating state law,
thereby acting as a state officer and not a tribal officer. If Officer Gutierrez had issued a tribal
ticket to Loya under Pueblo authority, he would have been acting on behalf of the Pueblo and
the result would be the same as in Williams. The additional fact that Officer Gutierrez was acting
on behalf of the County, not the Pueblo, creates an important distinction between the two cases,
and thus provides the additional evidence missing from Williams. We conclude that the Court of
Appeals' analysis in Wifliamsis consistent with our determination here that Officer Gutierrez is
not excluded from the NMTCA definition of "public employee" on the mere basis that he is also
employed as a tribal officer. We next address whether Officer Gutierrez fails within one of the
two identified categories of "public empioyee" under the NMTCA.

[*P17] As set forth previously, one definition of a public employee under the NMTCA is a "law
enforcement officer." Section 41-4-3(D) defines "law enforcement officer” as:

[A] full-time salaried public employee of a governmental entity, or a certified part-time
salaried police officer employed [***14] by a governmental entity, whose principal duties
under law are to hold in custody any perscn accused of a criminal offense, to maintain public
order or to make arrests for crimes.

Officer Gutierrez was not a "full-time salaried public employee" or even a "part-time salaried
police officer" of the County or any other "governmental entity” recognized by the NMTCA. He
was compensated by the Pueblo of Pojoaque and not by the County.

enforcing state law, a tribal officer commissioned as a county sheriff's depuly is a public employee. Therefore, Tryjilfo is not
persuasive.
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[*P18] This does not end the inquiry, however. In addition to the "law enforcement officer”
category, the NMTCA defines a public employee as a "person(] acting on behalf or in service of
a governmental entity in any official capacity, whether with or without compensation.” Secfion
41-4-3(F)(3). The statute does not supply a definition for this [**1161] category, so we look first
to the text. Key v. Chrysier Motors Corp., 1996-NMSC-038. € 13, 121 N.M. 764, 91& P.2d 350
("In interpreting statutes, we seek to give effect to the Legislature's intent, and in determining
intent we look to the language used and consider the statute's history and background.”).

Whether Officer Gutierrez Is a "Person Acting On Behalf Of Government Or In Service Of
a Governmental Entity In Any Official Capacity, Whether With Or Without Compensation”

[*P19] To meet this category of "public employee,” Officer [***15] Gutierrez had to be acting on
behalf of the County with or without compensation. Section 41-4-3(F)(3). Officer Gutierrez must
also have been acting in any official capacity. /d. At first glance it would appear that Officer
Gutierrez satisfies both requirements. At the time of the Loya arrest, Officer Gutierrez was acting
in an official capacity as a duly-sworn sheriff's deputy; he could not have legally arrested Loya, a
non-Indian, any other way. When Officer Gutierrez made the arrest, he was acting on behalf of
the County, not the Pueblo, which continued through Officer Gutierrez's prosecution of Loya in
state magistrate court for the state traffic offense. In order to be certain, however, we must first
understand the nature of Officer Gutierrez's commission to act as a deputy sheriff. A brief history
of these commissions helps inform this understanding.

History Of Law Enforcement Commissions

[*P20] We start with the authority of a sheriff to commission a deputy. A sheriff's ability to
commission deputies is rooted in ancient English common law under which a sheriff has
inherent authority to vest his undersheriff with authority to perform every ministerial act the
principal sheriff may perform. State ex rel. Geyer v. Griffin, 80 Ohio App. 447, 76 N.E. 2d 294,
288 (Ohio Ct. App. 1947} (per curium). [**16]

[The deputy] acts for the sheriff in his name and stead. . . . In the absence of any statutory
restriction, the sheriff has full power to appoint . . . an undersheriff, and as many general or
special deputies as the public service may require, who may discharge all the ordinary
ministerial duties of the office, such as the return and service of process and the like. All acts
of the undersheriff or of the deputies are done in the name of the sheriff, who is responsible
for them.

Id. In modern jurisprudence, the common-law office of deputy sheriff remains much the same
and is the presumed rule unless a change is effected by the Constitution or state statute. /d.

[*P21] In New Mexico, the power of a county sheriff to commission someone as a deputy to
“preserve the public peace and to prevent and quell public disturbances," N.M. Att'y Gen. Op
57-83, 1957 N.M. AG LEXIS 84 (1857}, was codified as early as 1856 by the Legislative
Assembly of the Territory of New Mexico. That statute states:

Section 1. That the sheriffs in all the counties of this Territory shall have power to appoint
deputies . . ..



Page 7 of 7
Loya v. Gutierrez

Sec. 2. Each deputy . . . shall take an oath to discharge faithfully the duties of his office, and
the sheriffs shalil be respons]ilble for the acts of [***17] their deputies as such.

Sec. 3. The said deputies are hereby authorized to discharge all the duties which belong to
the office of sheriff, that may be placed under their charge by their principals, with the same
effect as though they were executed by the respective sheriffs.

1855-56 N.M. Laws, ch. 2, §§ 1-3. Under that statute, the sheriff in every territorial county had
the power to appoint deputies as long as they took an oath to "discharge faithfully the duties of
his office" prior to entering upon the duties thereof. /d.§ 2. in line with common-law principles,
the statute mandated that “the sheriffs shall be responsilble for the acts of their deputies.” /d. In
1905, the Legislature added eligibility requirements for deputy sheriffs. NMSA 1915, § 1257
(1905). The same oath was later added to the New Mexico Constitution. See N.M. Const. art
XX §1.

[*P22] [**1162] In 1891, the Legislative Assembly enacted an additional statute to require all
appointed special deputy sheriffs, marshals, police officers, or other peace officers in New
Mexico to be citizens of the Territory of New Mexico. 1891 N.M. Laws. ch. 60. § 1. The statute
was amended in 2006 to require that all deputy sheriffs be United States citizens. See NMSA
1978, § 4-41-10 (2006). The 1891 statute also required a written appointment [***18] from the
person authorized by law to appoint special deputy sheriffs before the appointed person could
"assume or exercise the functions, powers, duties and privileges incident and belonging to the
office of special deputy sheriff, special constable, marshal or police[ officer] or other peace
officer." 1891 N.M. Laws, ch. 60, § 1.

Extension Of Commissions To Tribal Officers

[*P23] During the 1950s, the New Mexico Attorney General issued several legal opinions
advising that full-time police officers employed by New Mexico tribes and pueblos could be
commissioned as special deputies as long as they met statutory qualifications under NMSA
1953, Section 15-40-10 (1905); NMSA 1953, Section 15-40-12 (1901); and NMSA 1853, Section
39-1-9 (1891). N.M. Att'y Gen. Op. 55-6305, 1955 N.M. AG LEXIS 238 (1955);, N.M. Att'y Gen
Op. 57-83,_1957 N.M. AG LEXIS 84. The Attorney General characterized these specially
commissicned tribal officers as "unpaid [county sheriff's] deputfies].” N.M._Att'y Gen. Op. 66-917,
1966 N.M. AG LEXIS 90 (1966). Today, county sheriffs maintain that authority under New
Mexico law to appoint special sheriff's deputies to preserve the public peace and to prevent and
quell public disturbances, including the authority to appoint tribal police officers who satisfy
statutory qualifications. See NMSA 1978, § 4-41-5 (1975) ("Deputy sheriffs; appointment and
term; merit [**19] system"); NMSA 1978 § 4-41-8 (1905) ("Deputy sheriff, gualifications;
character; revocation of commission"); and NMSA 1978, § 4-41-9 (1855-56) ("Deputy sheriffs;
powers and duties"). Commissioning Tribal Officers By Contractual Agreement And Not
Just By Appointment

[“P24] In addition to the authority of the county sheriff to appoint tribal police officers to act as
special deputies, the Legislature authorized additional law enforcement agencies during the
1970s to issue commissions through formal agreements with tribal entities. The Mutual Aid Act,
NMSA 1978, §§ 29-8-1 to -3 (1971), authorizes "[a]ny state, county or municipal agency having
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and maintaining peace officers [to] enter into mutual aid agreements with any public agency as
defined in the Mutual Aid Act, with respect to law enforcement.” Section 29-8-3. Other "public
agenclies]" include "an Indian tribal council, Indian pueblo council and the state or any county or
municipality thereof." Section 29-8-2. To be valid, a mutual aid agreement must be in writing and
approved by both the "public agency"—in this case the Pueblo of Pojoaque—and the governor
of New Mexico. See State v. Branham. 2004-NNMCA-131, 1 14 136 N.M. 579, 182 P 3d 646,

see also § 25-8-3.

[*P25] The other type of statutory agreement, referred to as a "cross-commission agreement,”
is authorized under NMSA 1978, Section 29-1-11 (2005). This provision authorizes the chief of
the [***20] New Mexico state police to issue commissions as New Mexico peace officers to
members of tribal police departments as long as statutory procedures are followed and the
requirements and responsibilities of each entity are set forth in a formal written agreement.
Section 29-1-11(B). Originally, the statute only authorized cross-commission agreements
between the New Mexico state police and members of the Navajo police department. NMSA
1953, § 33-1-12 (1972). In 1979, the Legislature amended the statute to authorize state police to
enter into agreements with members of any New Mexico tribe or pueblo. NMSA 1978, § 25-1-
11¢(B} (1979). As indicated, this statute only pertains to agreements with the state police.

[*P26] The 1979 amendment also added several conditions to be included in a
crosscommission agreement, including a training requirement for all commission applicants,
proof that the tribe or pueblo entering into the agreement has adequate public liability and
property damage insurance for vehicles [**1163] operated by the peace officers and police
professional liability insurance, and a requirement that the chief of the New Mexico state police
and the tribe or pueblo meet at least quarterly to discuss the status of the agreement. /d. § C.
Importantly, in 2005 ***21] the Legislature added a subsection to the statute cautioning that
these procedures in the cross-commission statute are separate from, and do not “impair{] or
nullifiy]” the traditional "authority of county sheriffs to appoint . . . duly commissioned state or
federally certified officers who are employees of a police or sheriff's department of an Indian
nation, tribe or pueblo in New Mexico . . . as deputy sheriffs authorized to enforce New Mexico
criminal and traffic law." Section 28-1-11(G).

[*P27] Thus, the Mutual Aid Act and the statute authorizing cross-commission agreements are
not, and never have been, the exclusive source of authority for commissioning a tribal police
officer to act under state law as a deputy sheriff. Sheriffs retain that traditional authority, going
back to the common law and early territorial days, to appoint deputies, inciuding tribal police
officers, to assist the sheriff in the enforcement of New Mexico criminal and traffic law. These
appointments may occur, pursuant to the sheriffs historic authority under Section 4-41-5,
without a formal agreement between governmental entities and, more to the point, without any
assurance that the tribe will indemnify the county in the event of litigation.

[*P28] Accordingly, [***22] Santa Fe County Sheriff Solano had the authority under state law to
commission Officer Gutierrez, notwithstanding the lack of any formal agreement between the
County and the Pueblo of Pojoaque. At the time of the Loya arrest, Officer Gutierrez was duly
acting as an unpaid sheriffs deputy, a volunteer, no different from any volunteer deputy
commissioned over the past century.
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The Effect Of the Sheriff's Unanswered Letter To the Pueblo

[*P29] The County argues, however, that in this particular instance Sheriff Solano issued the
commission subject to the provisions set forth in the January 24, 2005, letter from Sheriff Solano
to Pueblo of Pojoaque Tribal Police Chief John Garcia. According to the County, that letter
memorialized the scope of authority conferred upon Officer Gutierrez, provided rules for
commissioned deputies to follow when acting on behalf of the County, and delineated financial
responsibilities between the County and the Pueblo. In particular the letter stated that the
Pueblo of Pojoaque shall be liable if a commissioned officer "is sued for actions taken while
effecting an arrest or pursuing a suspect” The County argues that the letter created an
agreement between the County [**23] and the Pueblo of Pojoaque and that Officer Gutierrez is
commissioned pursuant to the conditions set forth in that agreement, including the Pueblo's
assumption of liability.

[*P30] We find the County's position unpersuasive. The record is devoid of any evidence that
Pojoague Police Chief Garcia, the Pueblo Governor, or the Pueblo Council ever acknowledged
the existence of that letter, much less agreed to its terms. Officer Gutierrez claimed that he was
unaware of the letter at the time he took the oath of office as a commissioned deputy sheriff.
The district court below issued no contrary findings. Nothing in the record indicates any efforts
by Sheriff Solano to follow through with these purported (and unilateral) conditions. There is no
indication of any discussions verifying that the Pueblo had accepted liability for its officers.
Accordingly, we need not decide the letter's legal efficacy without any evidence of its
acceptance. And we certainly could not decide the letter's legal efficacy without hearing from the
Pueblo. See Santa Clara Pueblo v. Martinez, 436 U.S. 49. 58 98 S. Ct. 1670, 56 L. Ed. 2d 106
(1978) ("It is settled that a waiver of sovereign immunity cannot be implied but must be
unequivocally expressed." (internal quotation marks and citations omitted)); Am. Indian Agric.
Credit Consortium, Inc. v. Standing Rock Sioux Tribe, 780 F.2d 1374, 1379 (8th Cir. 1985)
("[N]Jothing [**24] short of an express and unequivocal waiver can defeat the sovereign
immunity of an Indian nation.").

[*P31] As discussed earlier, the Legislature has provided for agreements between Native-
American tribes and the State, but this [**1164] letter does not fall within anything the
Legislature has authorized. Without a written, executed agreement, it does not comply with the
terms of the Mutual Aid Act. The letter does not create a valid cross-commission agreement
under Section 29-1-11 because those agreements are limited to commissions issued by the
New Mexico state police. In fact, the statute clearly states that the authority of county sheriffs to
appoint duly commissioned deputies is not limited, impaired or nullified by the provisions of
Section 29-1-11. See Section 29-1-11(G}). The statute allows for the appointment of
commissioned deputies (including tribal officers), but makes no reference to the kind of
agreement envisioned here, including assumption of liability. /d.

[*P32] Accepting that Officer Gutierrez was commissioned as a volunteer sheriff's deputy and
not pursuant to any formal agreement executed under New Mexico statute, we return to our
initial, “working" determination that Officer Gutierrez seemed to be acting as a "public employee”
under [***25] the NMTCA when he arrested and prosecuted Loya. See § 471-4-3(F). As an
unpaid deputy, Officer Gutierrez was acting in an "official capacity" and "on behalf or in service
of* the County sheriff and Santa Fe County. See § 41-4-3(F)(3). Satisfaction of these two
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requirements necessarily makes Officer Gutierrez a “public employee” under the NMTCA; he
was a "person[] acting on behalf or in service of a governmental entity [the County] in any official
capacity, whether with or without compensation.” /d. As a “public employee" under that section
of the NMTCA, Officer Gutierrez was entitled to its benefits including a legal defense and
indemnification.

[*P33] As an aside, it is of no import that the County did not compensate Officer Gutierrez for
his service. The language in Section 41-4-3(F)(3} "with or without compensation” is an "express
declaration of legislative intent in including volunteers acting on behalf of a governmental entity
within the purview of the [NM]JTCA." Celaya v. Hall, 2004-NMSC-005. 1 9. 135 N.M. 115, 85
P.3d 239. There is clear legislative intent to protect both paid employees and volunteers from
personal liability for actions taken on behalf of their "governmental entity” employer with or
without any agreement pertaining to indemnification and legal defense. We see no reason why
Officer [***26] Gutierrez, an unpaid sheriffs deputy, should be treated any differently simply
because the Legislature also intended to provide protection from personatl liability for full-time
“law enforcement officers” as defined under the NMTCA. The NMTCA treats volunteers the
same as any other employee and "protects the public by ensuring that government will be
financially accountable when volunteers working within their scope of duty” are hauled into court.
Celaya, 2004-NMSC-005, 19, 135 N.M. 115 85 F 3d 235

As a Tribal Police Officer, Officer Gutierrez Is Not Limited To the "Law Enforcement
Officer" Subcategory Of "Public Employee™

[*P34] . The County further argues that even if a tribal police officer may technically fit within the
definition of a "public employee" as a person "acting on behalf . . . of . . . government(] . . . in any
official capacity,” the operative category in this inquiry is nonetheless limited to "law enforcement
officer.” See § 41-4-3(D}, (F). According to the County, because Officer Gutierrez was purporting
to act specifically as a law enforcement officer and not generally as a public employee when he
arrested and charged Loya, then he can only qualify under the NMTCA as a "law enforcement
officer.” As previously acknowledged, of course, Officer [***27] Gutierrez is not a "law
enforcement officer” as defined under the NMTCA because he is not a "full-time salaried public
employee” of the County. What the County is really trying to do, therefore, is to exclude Officer
Gutierrez and other unpaid sheriff's deputies from the protections provided by the NMTCA
because the County does not pay them a salary for their service. We first look at the policy
implications of such as position.

[*P35] Presumably, allowing the County sheriff to commission tribal police officers as deputies
has enhanced the law enforcement presence and effectiveness within the County, resulting in
improved public safety at little cost to the County. See Affidavit of [**1165] Chief John Garcia
Pueblo of Pojoaque Tribal Police Department in Loya v. Gutierrez, First Judicial District Court
No. D-101-CV-2010-3854, dated November 10, 2011. The County seeks to keep that benefit
while denying any responsibility for the risks arising from its creation—namely actions taken by
volunteer deputies who are sued while acting on the County's behalf. The County's position
would leave those unpaid deputies exposed to personal liability, left to pay the costs of their own
defense, while simultaneously [**28] leaving members of the public like Loya without any
realistic chance of financial recourse. To put the matter delicately, such a result would seem to
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be at odds with sound public policy. The Legisiature may opt for such a course, but we would
need an unambiguous expression of legislative intent, far from what we have at present.

[*P36] The County argues that the more specific public employee definition—law enforcement
officer—should prevail over more general provisions touching on the same subject. The
County's argument proceeds as follows: Officer Gutierrez was acting in a law enforcement
officer capacity when he stopped and arrested Loya, the term "law enforcement officer” is a
more specific subcategory of "public employee" than “persons acting on behalf of" so "law
enforcement officer” should be the operative category.

[*P37] The proposition that specific prevails over general stems from a case where the notice
requirements stated within a statute conflicted with the notice requirements set forth in a rule.
Prod. Credit Ass'n v. Williamson, 1988-NMSC-041, 107 N.M. 212, 755 F.2d 56. This Court held
that the statute addressed the specific type of proceeding at issue in the case and was therefore
controlling over the rule which addressed general notice requirements, hence [**29] creating
the specific over general rule of statutory interpretation. /d. 1 5.

[*P38] Here, we are not dealing with different parts of a statute or a conflict between a statute
and a rule; we are looking at one definition. The definition of "public employee" includes 18
different categories. See § 41-4-3(F). "Law enforcement officer” might be more focused than
"persons acting on behalf or in service of a governmental entity in any official capacity,” but that
does not make it more specific for purposes of statutory construction. The Legislature purposely
listed multiple categories, and we must assume it did so for good reason. We cannot allow the
County to limit the categories available to Officer Gutierrez without ignoring the clear intent of
the Legislature. As a result, we decline to adopt the County's position that Officer Gutierrez must
meet the "law enforcement officer” definition in order to be recognized as a "public employee.”

The Duty To Provide a Defense in a Section 1983 Action Is Not Subject To the State's
Assertion Of Sovereign Immunity

[*P39] The County next argues that even if Officer Gutierrez is a "public employee"” under the
NMTCA, there is no duty to provide a legal defense here because both the County [**30] and
Officer Gutierrez are immune from liability. Under the NMTCA, the State's general policy is that
"governmental entities and public employees shall only be liable within the limitations of the Tort
Claims Act." Section 41-4-2(A}. The County interprets this policy statement to mean that it has a
duty to defend its employees only when it is or could be liable for a tort for which sovereign
immunity has been waived under the NMTCA.

[*P40] The NMTCA asserts sovereign immunity from liability for any tort except as waived by
Sections 41-4-5 fo -12. See § 41-4-4(A). Here, the County argues it is immune from suit
because none of the stated waiver exceptions apply. Specifically, Officer Gutierrez cannot be
sued under Section 41-4-12,2 the only waiver exception otherwise applicable to this situation,

2 Sechion 41-4-12, liability for law enforcement officers, waives immunity for fiability from:

personal injury, badily injury, wrongful death or property damage resulting from assauli, battery, false imprisonment. [***31]
false arrest, malicious prosecution, abuse of process, . . . or deprivation of any rights privileges or immunities secured by
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because, as stated [**1166] earlier in this opinion, Officer Gutierrez is not a full time salaried
“law enforcement officer" for the County. If there can be no NMTCA liability, then the County has
no duty to defend. With respect, the County misperceives the law in several respects.

[*P41] The terms “"waiver" and "sovereign immunity" do not appear anywhere in the text of
Section 41-4-4(B), the provision that sets forth the County's duty to provide a legal defense. In
order to accept the County's argument that the defense obligation is dependent upon a statutory
waiver of sovereign immunity, we would have to read words into Section 41-4-4(8), limiting the
County's defense obligation to actions brought under one of the torts for which sovereign
immunity has been waived. But Secfion 47-4-4(B) does not say that; it imposes no such
limitation. The statute reads, "a governmental entity [the County] shall provide a defense . . .
when liability is sought for" (1) "any tort" or (2) "any violation of . . . any rights, privileges or
immunities secured by the constitution and laws of the United States [civil rights claims] . . . ." /d.
Textually then, Section 41-4-4(B} requires a defense equally for (1) claims that are torts for
which sovereign immunity has been waived, and (2) [***32] claims that are not torts (civil rights
claims) for which sovereign immunity has not been waived under the NMTCA.

[*P42] In addition to being at odds with the statute's text, the County's position would seem to
contradict settled insurance law and the expectations that normally arise with respect to an
insurer's duty to defend. It is the norm that an insurer, though denying coverage and liability,
must nonetheless defend its insured unless and until it receives a judicial ruling in its favor
relieving it of any further obligations. See Miller v. Tnad Adoption & Counseling_Servs.. Inc.,
2003-NMCA-055, § 9. 133 N.M. 544, 65 P 3d 1033 ("If the ailegations of the complaint or the
alleged facts tend to show that an occurrence comes within the coverage of the policy, the
insurer has a duty to defend regardless of the ultimate liability of the insured."); see also Lujan v
Gonzales. 1972-NMCA-098. 1122, 84 N.M. 229, 501 P.2d 673 (an insurer's "good faith belief that
there was no coverage . . . is not a defense to the breach of the duty to defend”).

[*P43] Here, contrastingly, the County, while denying any liability to Loya for Officer Gutierrez's
actions, wants to be relieved of any duty to defend Officer Gutierrez even before it obtains a
ruling in its favor. The County, unlike a normal insurer, would leave Officer Gutierrez, in the
position of an insured, to fight [**33] off liability on his own at his own expense. This would
appear to fly in the face of Section 41-4-4(8) which equates the duties of the County with the
duties of an insurer. See § 47-4-4(8) ("Unless an insurance carrier provides a defense, a
governmental entity shall provide a defense . . . for any public employee when liability is sought
for" (1) a tort or (2) civil rights violations under federal or state law.)

[*P44] Focusing on the specific rights and obligations set forth in the NMTCA, Section 41-4-
4(A] asserts sovereign immunity from liability except as waived; however, the assertion is only
for immunity from tort liability, not civil rights liability. See § 47-4-2(8) (“Liability for acts or
omissions under the Tort Claims Act shall be based upon the fraditional tort concepts of duty
and . . . standard of care."); § 47-4-4(A) ("A governmental entity and any public employee . . .
are granted immunity from liability for any tort except as waived by . . . Sections 41-4-5 through
41-4-12.").

the constitution and laws of the United States or New Mexico when caused by law enforcement officers while acting within
the scope of their duties.
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[*P45] The NMTCA does not grant immunity from liability for federal civil rights actions, nor
could it do so under the Supremacy Clause of the United States Constitution. See U.S. Const.
art. VI, ¢l. 2 ("This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof . . . shall be the supreme Law of the Land."). See also Howletl v. Rose, 496
.S 356 375-76. 110 S. Ct. 2430 110 L. _Ed 2d 332 (1930) (noting that state laws that
attempt [***34] to provide for immunities "over and above those already provided in § 1983" are
preempted); Mariinez v. California, 444 U.S. 277 284. n. 8, 100 S. Ct. 553, 62 L. Ed. 2d 481
(1980) (noting that "[cjonduct by persons acting under color of state law which is wrongful under
42 U.S.C. § 1983 . . . cannot be immunized by state law" because a "construction of the
*1167] federal statute which permitted a state immunity defense to have controlling effect
would transmute a basic guarantee into an illusory promise; and the supremacy clause of the
Constitution insures that the proper construction may be enforced" (internal quotation marks and
citations omitted)). Government officials can be sued in their individual capacities for damages
under Section 1983, Hafer v. Melo. 502 U.S 21, 30-31 112 S Ct 358 116 L. Ed 2d 391
(1991); and in their official capacity for injunctive relief, Vann v. U.S. Dep'l of Inferior, 701 F.3d
927,928 (D.C. Cir. 2012).

[*P46] It follows, therefore, that the listed waivers, including Section 41-4-12, are only relevant
when liability is sought for the torts listed therein.? But here, the suit Loya brought against Officer
Gutierrez alleges violations of federally protected constitutional rights under Section 1983, and
does not allege tort liability. Loya, 2014-NMCA-028, 1 8. Accordingly, the waiver exceptions
under Section 41-4-4({A) would seem to have no bearing on the County's obligation to provide a
defense when liability is sought against its employee for violation of federal constitutional rights.

[*P47] The same is true for the County's duty to indemnify Officer Gutierrez in the event of a
judgment against him. The County must pay that judgment under the clear language of the
NMTCA. See § 41-4-4(D) ("A governmental entity shall pay any settlement or any final judgment
entered against a public employee for" (1) any tort or (2) violation of federal constitutional
rights.). An award of punitive damages, which are not even authorized under the NMTCA
Section 41-4-19(D}, must also be paid by the governmental entity/insurer under the NMTCA if
sustained "under the substantive law of a jurisdiction other than New Mexico, including . . . the
United States of America.”" Section 41-4-4(C). Here again, [***36] there appears to be no
statutory link between the County's obligation to defend and indemnify a public employee and
the separate question of whether the County can be held liable for one of the torts enumerated
in the NMTCA for which sovereign immunity has been waived.

[*P48] History supports our conclusion. The NMTCA, as originally enacted, only required a
governmental entity to provide a defense when liability was alleged for torts committed by the
employee. See 1976 N.M. Laws, ch. 58, § 3(C). Under the original statute, it is possible that the
obligation of the governmental entity to provide a defense was dependent upon express waiver
of liability because the statute only required the entity to provide a defense for tort actions. If the

* Section 41-4-12 is essentially [***35] a restatement of the provisions of the former Peace Officers Liability Act (POLA). See
Ruth L. Kovnal, Torfs. Sovereign and Govermnmental Immunity in New Mexico. 6 N.M. L. Rev. 249, 264 (1976}, POLA was
enacted in 1973 “lo provide a permissive method whereby the state or a Iocal public body may eleci to protect peace officers
from perscnal liability arising out of cerlain acts commitied during the performance of their activities . . . and to compensate the
individuals wrongfully harmed by these actions.” 1973 N.M. Laws, ch. 194, § 2. PCLA was repealed upon the enactment of the
NMTCA. See Kovnal, supra, 255-64.
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statute today read as it did in 1976, it might have been necessary for Officer Gutierrez to fit
within one of the waiver exceptions in order to be provided with a defense. See id. ("When
liability is alleged against any public employee for any torts alleged to have been committed
within the scope of his duty, whether or not alleged to have been committed maliciously,
fraudulently or without justifiable cause, the governmental entity shall provide a defense.”)

[*P49] [**37] In 1977, however, the Legislature amended the statute and added a subsection
to the defense provision to require a governmental entity to provide a defense when liability is
sought for any violation of constitutional rights as well as for commission of the specific torts for
which liability was waived in the Act. See 1977 N.M. Laws, ch. 386, § 3(C) ("When liability is
alleged against any public employee for any torts alleged to have been committed within the
scope of his duty, or for a violation of property rights or any rights, privileges or immunities
secured by the constitution . . . the governmental entity shall provide a defense and pay any
settlement or judgment.”). Thus, the amendment expanded the duty to defend.

[*P50] [**1168] It is clear from the added subsection, therefore, that there exists a clear right to
defense against civil rights claims with no reference to assertion of waiver of immunity from
those claims. See § 41-4-4(A). If the Legislature intended to condition the duty to provide a
defense upon a finding that immunity is waived, it would not have amended the original statute
to require an entity to provide a defense against civil rights violations without also asserting
immunity for those same violations.

[*P51] All of this makes [***38] sound policy sense. If a police officer or other public employee
can be sued under federal law for violation of federally-secured constitutional rights while acting
within the scope of his or her duty, sound public policy supperts a county not abandoning its
officer, but coming to the officer's assistance with a legal defense and indemnification if
necessary. Therefore, showing waiver of tort liability is not required before a governmentai entity
is obligated to provide its employee with a defense in a Sectfion 1983 action where there are no
tort claims asserted.

Officer Gutierrez Was Not Acting As an Independent Contractor

[*P52] Because we determine that Officer Gutierrez otherwise meets the "public employee”
definition, we now address the County's final argument that he is excluded as an independent
contractor. See § 41-4-3(F) ("[Plublic employee' means an officer, employee or servant of a
governmental entity, excluding independent contractors.”). The district court determined that
Officer Gutierrez failed to meet the definition of "public employee,” so it did not reach this issue.
The County argues that even if Officer Gutierrez is otherwise a "public employee” for purposes
of the NMTCA, he was nonetheless acting as [***39] an "independent contractor” when he
arrested, charged, and prosecuted Loya.

[*P53] We start by questioning, without deciding, whether a sheriff's deputy could ever "act" as
an "independent contractor.” The common law rule, undisturbed by New Mexico statute, has
long established that a deputy acts on behalf of his sheriff. We are unaware of any situation in
which a sheriff has lawfully commissioned an individual to serve as a deputy without also
controlling, or reserving control over, the manner and means by which that deputy exercises the
authority conferred upon him by the sheriff. A functional law enforcement system requires
accountability and uniformity among the officers. If a sheriff no longer had the duty to oversee
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the actions of sworn deputies, chaos or at least a lack of critical accountability would ensue.
Rightfully so, the public would question such a rogue system of law enforcement. We have
grave doubts whether our Legislature would tolerate such a system.

[*P54] That said, the County offers Segura v. Colombe to support its position that a sheriff's
deputy can act as an independent contractor. 895 £ Supp. 2d 1141 (D.N.M. 2012}, In that case,
the federal district court determined that the County did not exercise sufficient [***40] control
over the deputy's activities to render the relationship one of employer and employee and thus
found that the officer was acting as an independent contractor. /d._at 1748-46.

[*P55] In reaching its determination, the Segura court applied the test announced by this Court
in Celaya, 2004-NMSC-005_ .15 135 N.M. 115 85 P.3d 239.Sequra, 895 F. Supp. 2d at 1149.
In Celaya, this Court held that a strict application of the right-to-control test may lead to
inconsistencies when analyzing whether an individual is an independent contractor for purposes
of the NMTCA. We instead adopted the multi-factor analysis in Resfatement (Second} of
Agency, § 220(2)(a}-(j} (1958), which includes:

1) the type of occupation and whether it is usually performed without supervision; 2) the skill
required for the occupation; 3) whether the employer supplies the instrumentalities or tools
for the person doing the work; 4) the length of time the person is employed; 5) the method of
payment, whether by time or job; 6) whether the work is part of the regular business of the
employer; 7) whether the parties intended to create an employment relationship; and 8)
whether the principal is engaged in business.

[**1169] Celaya, 2004-NMSC-005. 9§ 15 135 N M. 115 85 P 3d 239The facts in Celaya
involved a volunteer chaplain for the sheriff's department who was in an accident while driving a
department vehicle. [n that case, [***41] the right-to-control analysis alone could not resolve the
issue of whether a volunteer chaplain was an independent contractor under the NMTCA. Thus, it
was necessary to go beyond right to control to determine the relationship between the chaplain
and the sheriff's department.

[*P56] No such further inquiry is necessary here In the case of a sworn sheriff's deputy
engaged in enforcing state law on behalf of the county, there is a clear right to control—indeed
an obligation to control—the actions of a deputy. When that right to control is so fundamentally a
part of the relationship, we find it unnecessary to analyze the relationship under the additional
factors announced in Celaya.

*P57] We note from our reading of Segura that, unlike the present case, the parties there

presented very little evidentiary support for the propaosition that the deputy was not an
independent contractor. Beyond that difference, however, we find the federal court's reasoning
unpersuasive for the reasons stated as a matter of sound legal policy.

CONCLUSION

[*P58] We hold that the County must provide Officer Gutierrez with a legal defense, including
costs and attorney's fees in conformity with the NMTCA. We therefore reverse the entry [**42]
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of summary judgment in favor of the County and remand to the district court for further
proceedings consistent with this ruling.

[*P59] IT IS SO ORDERED.
RICHARD C. BOSSON, Justice
WE CONCUR:

PETRA JIMENEZ MAES, Justice
EDWARD L. CHAVEZ, Justice
CHARLES W. DANIELS, Justice
ABIGAIL P. ARAGON, Judge

Sitting by Designation
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THE FUTURE OF CROSS-COMMISSIONING: WHAT EVERY TRIBAL,
STATE AND COUNTY LAWYER SHOULD CONSIDER POST
LOYA V. GUTIERREZ

THE HOLDINGS IN LOYA

In Loya the New Mexico Supreme court held that a tribal police officer who
holds a deputy sheriff's commission is entitled to the protection of the New
Mexico Tort Claims Act (NMTCA), § 41-4-1 et seq., when sued on a federal
civil rights act claim for actions he took in enforcing state law against a non-
Indian in his capacity as a deputy sheriff. The key passages from the Loya
opinion which set out the Court’s ultimate ruling and address the arguments
the Court accepted, are set out below. I have not included passages which
address the various arguments which the Court rejected:

The issue before us is whether the County is obligated to
defend and potentially indemnify Officer Gutierrez when he was
sued for actions taken to charge, arrest, and prosecute a non-
Indian offender in state court for violating state law on Indian
land. The parties agree that the NMTCA guides the
determination. The defense and indemnification provisions of the
NMTCA, § 41-4-4(B), (D), set forth the obligation of govern-
mental entities to protect public employees when they are sued
for actions taken in the scope of their duties. ... if a settlement or
judgment is entered against a public employee acting within the
scope of his or her duties, the governmental entity is required to
pay the judgment or settlement. Section 41-4-4(D). (P. 1159).

* K kX
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Section 41-4-3(F) of the NMTCA defines "“public
employee’” as an officer, employee or servant of a governmental
entity, excluding independent contractors’ except for specifically
defined individuals not relevant here.” (P. 1159).

Kok K XK

The question then is whether Officer Gutierrez was acting
as a “public employee” for the County when he arrested Loya.
The “public employee” definition in turn identifies eighteen
categories of persons who are deemed to be “public employee,”
two of which pertain to this case. Section 41-4-3(F). Section 41-
4-3(F)(2) identifies “law enforcement officers” as “public
employees.” Section 41-4-3(F)(3) identifies “public employees”
as those persons acting on behalf or in service of a
governmental entity in _any official capacity whether with or
without compensation.” (P. 1159).

koK K XK
. As an unpaid deputy, Officer Gutierrez was acting in an
“official capacity” and “on behalf or in service of the County
sheriff and Santa Fe County. See § 41-4-3(F)(3). Satisfaction of
these two requirements necessarily makes Officer Gutierrez a
“nublic employee” under the NMTCA. He was a “person[] acting
on behalf or in service of a governmental entity [the County] in
any official capacity, whether with or without compensation.” Id.
As a “public employee” under that section of the NMTCA, Officer
Gutierrez was entitled to its benefits, including a legal defense
and indemnification. (P. 1164).
kok ok X

Presumably, allowing the County sheriff to commission
tribal police officers as deputies has enhanced the faw
enforcement presence and effectiveness within the County,
resulting in improved public safety at little cost to the County. ...
The County seeks to keep that benefit while denying any
responsibility for the risks arising from its creation—namely
actions taken by volunteer deputies who _are sued while acting
on the County’s behalf. The County’s position would leave those
unpaid deputies exposed to personal liability, left to pay the
costs of their own defense, while simultaneously leaving
members of the public like Loya without any realistic chance of
financial recourse. To put the matter delicately, such a result
would seem to be at odds with sound public policy. The
Legislature may opt for such a course, but we would need an
unambiguous expression of legislative intent, far from what we
have at present. (P. 1165).

koK K X
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Because we determine that Officer Gutierrez otherwise
meets the “public employee” definition, we now address the
County’s final argument that he is excluded as an independent
contractor. See § 41-4-3(F). ...

A S S S

We start by questioning, without deciding, whether a
sheriff’s deputy could ever “act” as an “independent contractor.”
The common law rule, undisturbed by New Mexico statute, has
long established that a deputy acts on behalf of his sheriff. We
are unaware of any situation in which a sheriff has lawfully
commissioned an individual to serve as a deputy without also
controlling, or reserving control over, the manner and means by
which that deputy exercises the authority conferred upon him by
the sheriff. A functional law enforcement system reqguires
accountability and uniformity among the officers. If a sheriff no
longer had the duty to oversee the actions of sworn deputies,
chaos or at least a lack of critical accountability would ensue.
Rightfully so, the public would question such a rogue system of
law enforcement. We have grave doubts whether our Legislature

would tolerate such a system. (P. 1168).
S S S

_in the case of a sworn sheriff’'s deputy engaged in enforcing
state law on behalf of the county, there is a clear right to
control—indeed an obligation to control—the actions of a deputy.
When that right to control is so fundamentally a part of the
relationship, we find it unnecessary to analyze the relationship

under the additional factor announced in Celaya. (P. 1169).
b S S S 3

We hold that the County must provide Officer Gutierrez with a
legal defense, including costs and attorney’s fees in conformity
with the NMTCA. ... (P. 1169). (Emphases added).

SOME RESULTS OF LOYA COULD BE ALTERED BY GOVERNEMNTAL
ENTITY AGREEMENT, BUT NO "GOVERNMENTAL ENTITY” CAN
CONTRACT AWAY A TRIBAL OFFICER’S STATUTORY RIGHT TG NMTCA
COVERAGE

In Loya the tribal police officer held a deputy sheriff's commission issued by
the Santa Fe County Sheriff per the sheriff’s statutory authority under NMSA

1978 § 41-4-5.

One result of Loya is that the County’s insurance carrier rather than the
Pueblo’s insurance carrier was required to cover the cost for the officer’s
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defense and indemnification for any judgment or settlement. The case
settled after the Loya decision was issued.

This aspect of Loya can be altered by a formal agreement between a Pueblo
or tribe and a city, county or the State Department of Public Safety (DPS).

Specifically, if a written agreement requiring the tribal officer’s tribal or
Pueblo employer to provide liability insurance coverage for the officer is duly
executed pursuant to the Joint Powers Agreement Act, NMSA 1978 § 11-1-1
et seq., or the Mutual Aid Act, NMSA 1978 § 29-8-1 et seq. or (for the State
Police) NMSA 1978 § 29-1-11. Nothing in the NMTCA or the Loya case
prohibits that transfer of responsibility for providing such insurance
coverage.

Indeed, § 29-1-11(C)(1) requires that the tribal or Pueblo employee of a
tribal police officer to whom a state police commission is issued provide such
insurance.

However, in our opinion, nothing in the NMTCA, the Loya case or any of the
above-referenced statutes authorizes or permits a city, county, county
sheriff or the state DPS (or any public employer (“governmental entity”)
under the NMTCA) to contract away the right of tribal officers who hold a
deputy sheriff or state police commission or city police commission to
NMTCA coverage as a public employee under § 41-4-3(F)(3). NMTCA
coverage protection provides many other protections to such officers
independent of which insurance carrier must bear the cost of defense and
indemnification—and which entity has to bear the cost of that insurance
coverage, e.g., the shortened statute of limitations on tort claims (§ 41-4-
15), the limits on the kind of tort claims on which there can be a recovery
per § 41-4-4A, the bar to punitive damages on tort claims (§ 41-4-4C), etc.

The Court in Loya did make reference to the Mutual Aid Act, NMSA 1978 §
29-8-1 et seq., at pages 1163-1164. However, that reference merely
pointed out that the Mutual Aid Act was a different statutory mechanism by
which cross-deputization arrangements could be put in place involving the
counties and tribal police officers, and to confirm the tribal officer’s
argument in Loya that a letter written by the sheriff attempting to transfer
insurance coverage obligations from the county to the Pueblo did not
evidence a valid Mutual Aid Act Agreement between the county and the
Pueblo on this issue. Nothing in Loya suggests that had the insurance
coverage obligation been transferred from the county to the Pueblo pursuant
to a formal Mutual Aid Act agreement that the answer regarding a tribal
officer’s status as a public employee per § 41-4-3(F)(3) would have come
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out differently if that officer had been duly commissioned as a sheriff's
deputy pursuant to such an agreement.

DOES THE LOYA RULING REQUIRE ANY CHANGE IN THE EXISTING
DPS COMMISSION AGREEEMENT FOR TRIBAL POLICE OFFICERS?

Section 29-1-11 authorizes DPS to issue state police commissions to tribal
officers where proof of insurance coverage per § 29-1-11C(1) is submitted
and the other requirements of that statute are met.

As noted above, there is no doubt that DPS has the right per § 29-1-11 to
insist that a tribe’s or Pueblo’s insurance carrier bear the burden of providing
a defense and indemnification of their officers on claims filed against them
based on their actions or inactions in enforcing state law per a state police
commission. It is clear that the tribe’s or Pueblo’s insurance carrier (rather
than DPS’s carrier) will bear that burden as the relevant insurance carrier
per NMSA 1978 § 41-4-4B of the NMTCA.

However, nothing in § 29-1-11 requires or supports the conclusion that tribal
officers holding DPS commissions are not “employees” otherwise entitled to
the protections of the NMTCA based on the interpretation of § 41-4-3F(3) of
that Act as confirmed in Loya.

Under Loya, Tribal Officers holding DPS Commissions (and derivatively their
employer Pueblos or Tribes and their insurance carriers) are still entitled to
all the other benefits and protections of the NMTCA.

Under Loya, the only difference in the handling of tort or § 1983 claims filed
against Tribal Police Officers holding DPS Commissions sued for actions or
inactions they have taken in enforcement of state law, as compared to such
suits filed against regular DPS officers, is that the DPS is entitled to turn to
the Pueblo’s insurance carrier rather than DPS’ insurance carrier to pay for
the defense and indemnity obligations the NMTCA otherwise imposes on

DPS.

Accordingly, in the case of Tribal Officers commissioned as DPS Officers
under § 29-1-11 agreement, the defense of those officers for litigation
covered by the NMTCA should otherwise be handled in the same way as
cases against regular DPS Officers where DPS’ carrier would have been
involved, but instead tendering those insurance coverage obligations to the
Pueblo’s insurance carrier.

The Loya decision thus does require that some provisions of the existing
form of DPS Commission Agreement used per § 29-1-11 be revised. See,
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Section 6 of the existing form of the standard DPS Commission Agreement
which requires that tribal parties to these Agreements “hold harmless and
indemnify” DPS from “any claim ... which may arise out of the actions of a
police officer commission pursuant to this Agreement;” and, see, Section 7
of that Agreement which provides that:

The Pueblo, its agents and employees, including peace
officers commissioned pursuant to this Agreement, are not
employees of the State of New Mexico. No insurance coverage,
retirement benefits or any other benefits afforded to employees
of the State of New Mexico shall be provided by the State of New
Mexico, the New Mexico Department of Public Safety, or the New
Mexico State Police to the Pueblo, its agents and employees,
including peace officers commissioned pursuant to this
Agreement. It is understood and agreed by the parties to this
Agreement that the State of New Mexico, the Department of
Public Safety and the New Mexico State Police, their agents,
employees and insurers, have no authority nor any right
whatsoever to control in any manner the day-to-day discharge of
the duties of the persons commissioned pursuant to this
Agreement, but rather these persons are acting in the capacity
of an independent contractor as an employee or agent of the
Pueblo and that they are not an employee or agent of any kind
of the State of New Mexico, the New Mexico Department of
Public Safety, or the New Mexico State Police. It is further
understood and agreed that the State of New Mexico, the New
Mexico Department of Public Safety, and the New Mexico State
Police, their agents, employees and insurers do not by this
Agreement assume_any responsibility or liability for the actions
of those persons provided commissions pursuant to this
Agreement. (Emphasis added).

The Loya decision makes clear that Tribal Police Officers holding DPS
Commissions can no more be ‘independent contractors,” than can tribal
police officers commissioned as county sheriff deputies; and, that such tribal
police officers holding DPS commissions are just as entitied to NMTCA
coverage as “public employees” under § 41-4-3(F)(3) as are tribal officers
holding deputy sheriff commissions. Thus, some revisions to the existing
DPS Commission Agreement are clearly warranted.

The Court in Loya did make reference to § 29-1-11 at pages 1162-1164.
However, that reference merely pointed out that that statute was a different
way by which cross-deputization arrangements could be put in place for
issuance of state police commissions to tribal police officers. The Court also
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referenced § 29-1-11(G) which confirms that nothing in § 29-1-11 in any
way “limits, impairs or nullifies the authority of county sheriffs to appoint”
federal, state or tribal police officers as county deputies pursuant to §41-4-
5.

Nothing in Loya suggests that (1) had the case involved a tribal officer
holding a state police commission instead of a deputy sheriff's commission
and (2) the fact that in that circumstance the insurance coverage obligation
would have been placed on the Pueblo pursuant to § 29-1-11C(1), that the
answer regarding the tribal officer’s status as a public employee per § 41-4-
3(F)(3) would have come out differently.

What I am saying above is my legal opinion on these issues. DPS does not
agree. See, the redacted DPS letters included in the materials.

DPS, however, has not given any sensible rationale for distinguishing the
status of tribal police officers holding deputy sheriff's commissions from
those holding DPS commissions in re their entitlement to NMTCA coverage.

Section 29-1-11 does not say anything that would take such officers outside
the protection of the NMTCA. § 29-1-11 does not authorize or require a tribe
or Pueblo to indemnify DPS for claims arising from the acts of their officers
sued for enforcing state law per a DPS commission, beyond providing the
required insurance coverage.

Section 29-1-11(E) does provide that “This subsection shall not be construed
to impose liability upon or to require indemnification by the state for any act
performed by federal law_enforcement officer pursuant to this subsection”
(emphasis added); but, that statutory provision does not apply to tribal
police officers. Oddly, that statute does not require that federal officers
receiving such commissions provide proof of insurance coverage. And, such
officers will often have no such coverage. Further, nothing in § 29-1-11
requires the federal government to indemnify DPS if such federal officers are
sued on tort or § 1983 claims while enforcing state law as commissioned
state police officers.

SOME OTHER IMPLICATIONS AND IMPACTS OF LOYA AND RELATED
ISSUES

1. Where multiple New Mexico “public agencies” enter into a Joint
Powers Act agreement per § 11-1-1 et seg. involving cross deputization
arrangements (and where each of those signatories is also a “governmental
entity” under the NMTCA), § 11-1-6 makes clear that the agency which
actually employs (pays) the officer will retain responsibility for all “privileges,
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immunities, pension, relief, disability, workmen’s compensation and other
benefits” which would apply to those officers in exercise of their authority as
regular employees of their regular employer. Their regular employer remains
liable for providing those benefits rather than the borrowing jurisdiction. In
our opinion, this would include responsibility of the regular employer to
provide NMTCA coverage. An example of where this would apply is the Joint
Powers Agreement re cross deputizations executed by a number of counties
brokered by the New Mexico Association of Counties.

2. Section 11-1-6 will not relieve the county or DPS of NMTCA
coverage of obligations re tribal police officers holding sheriff’'s deputy or
DPS commissions, even per an executed Joint Powers Agreement, because
the tribal or Pueblo employer of those officers (while those tribal entities are
“public agencies” under § 11-1-1, are not “governmental entities” under the
NMTCA.

Hence, while the Pueblo or tribal employee would retain responsibility
for salaries and workmen’s compensation and pension and other tribal
benefits ordinarily provided to those officers, the Pueblo or tribal employers
do not (and cannot) provide NMTCA coverage. Hence, under Loya, the
county or state DPS would still have to provide such coverage. Again,
NMTCA coverage for such officers is a statutory right which cannot be
contracted away even under a Joint Powers Agreement.

3. Loya involved only § 1983 claims. If intentional tort claims had
been pled, there would have been no liability for the county or the tribal
officer for these torts listed in § 41-4-12 since tribal officers are not full time
or part-time paid “law enforcement officers” under 8§ 41-4-3(D) of the

NMTCA.

A companion case referenced in Loya fn. 1 was Trujillo v. Romero, No.
13-CV-1178 MCA-SCY Doc. 112 (D.N.M. Mar. 3, 2015). That case involved
both § 1983 and tort claims against tribal police officers sued for actions
they took as Santa Fe County deputies in enforcing state law against a non-
Indian; and, in the alternative, Bivens claims and Federal Tort Claims Act
claims. As noted above, the “governmental entity” who commissions tribal
officers entitled to coverage under the NMTCA per Loya cannot be held liable
for the intentional torts listed at § 41-4-12 of the Act because they do not
meet the “law enforcement officer” definition of § 41-4-3(D) of the Act.

Hence, there is no waiver of New Mexico’s sovereign immunity as to

such torts. Nonetheless, the exclusive remedy bar of § 41-4-17 applies to
protect the tribal officer (and the “governmental entity”) from such claims.
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This does not apply to § 1983 claims, because the counties do not have
sovereign immunity as against such claims. Loya, supra at 1166-1167.

4. As argued in Loya, this is directly analogous to the way the
Federal Tort Claims Act handles such claims, and explains why there is a
“law enforcement officer” definition at § 41-4-3(D). See, definitions of
“employee of the government” at 28 U.S.C. § 2571 and “law enforcement
officer of the United States” at 28 U.S.C. § 2871 and the limited waiver of
federal immunity for intentional torts only when committed by “investigative
or law enforcement officer of the United States” per 28 U.S.C. § 2680(h).
See, United States v. Smith, 499 U.S. 160 (1991) (FTCA is exclusive remedy
on tort claims against federal employees even if FTCA permits no remedy);
Etsitty-Thompson v. U.S., 2013 WL 4052821 (tribal police officers operating
under Pub. L. 93-638 law enforcement contracts with the Bureau of Indian
Affairs have the status of federal employees protected by the FTCA); accord,
Scott v. Allender, 379 F.Supp.2d 1206 (2005); Dry v. United States, 235
F.3d 1249 (10t Cir. 2000) (tribal police officers operating under Pub. L. 93-
638 law enforcement contracts are not law enforcement officers of the
United States under the FTCA, hence there is no waiver of federal immunity
as to intentional tort claims filed against them).

5. The United States has a duty to defend tribal police officers
operating Pub. L. 93-638 law enforcement contracts with the Bureau of
Indian Affairs for tort claims filed against them based on their enforcement
of tribal or federal law for actions taken during the scope of their
employment. Etsitty-Thompson, supra; Scott, supra; Rodger Red Elk, et al.
v. United States, 62 F.3d 1102 (8% Cir. 1995) (operating under Pub. L. 93~
638 sued for sexual assault of a prisoner was covered by FTCA)..

However, tribal police officers are not subject to suit on Bivens (federal
constitutional) claims unless they also hold Special Law Enforcement
Commissions (SLEC) issued by the BIA per 25 U.5.C. § 2804(a) and 25
C.F.R. 12.21(a). Romero v. Peterson, 930 F.2d 1502 (10™ Cir. 1991);
Romerc v. Peterson, 5 F.3d 547 (Table) (affirming dismissal after remand
and second appeal); Henderson v. United States, 2012 WL 4498871
(D.N.M.) (allegation that defendants were tribal members working under BIA
P.L. 93-638 contract did not establish that they were federal officials,
employees or agents to support Bivens claim); see, Snyder v. Navajo
Nation, 371 F.3d 658, 662-663 (8% Cir. 2004) (even though Indian
contractors and their employees are given FTCA coverage by § 314 of Pub.
L. 101-512 “Congress ... did not intent Section 314 to provide a remedy
against the United States in civil actions unrelated to the FCTA.”).Those
federal commissions also make those officers “law enforcement officers of
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the United States” for purposes of 28 U.S.C. § 2680(h). See, Dry v. United
States, supra; Red Elk, supra.

6. Federal officers who are sued for tort claims have coverage
under the FTCA when they are carrying out federal law enforcement
functions within the scope of their duties. 28 U.S.C. § 267 et seq.

Federal officers (including tribal police officers who hold SLECs) who
are sued for constitutional violations on a Bivens theory do not receive any
kind of defense or indemnity coverage on such claims from the federal
government.* Carison v. Green, 446 U.S. 14 (1980) (FTCA coverage is not
applicable to Bivens claims against federal official or officer).

Federal officers who receive and use deputy sheriff's or state police
commissions are subject to suit under § 1983 and for negligent tort claims
for which government immunity has been waived by the NMTCA, for actions
they take in enforcing state law. The federal government also does not
provide those federal officers any kind of defense or indemnity coverage on
such claims.*

The federal government does suggest that their officers who hold such
state or county cross-commissions buy private insurance coverage to protect
them from Bivens, § 1983 claims.*

Federal officers who hold deputy sheriff commissions are eligible for
the same NMTCA coverage as to tort and § 1983 claims as are tribal police
officers under Loya. This is less clear as to federal officers who hold DPS
commissions because of the last sentence in § 29-1-11(E), quoted above.

* NOTE: All of these *s points have been verbally confirmed to me by the
U.S. Attorney’s Office, the U.S. Department of Justice in D.C. and the

Interior Department.

NOTE: The legal opinions and positions set out in this presentation reflect
the views of the author. They do not necessarily represent the views or the
positions of any of our tribal or Pueblo clients on those same issues.
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41-3A-2

can obtain relief: the retailer and the manufacturer,
and the former may seek indemnification from the
latter for any lose suffered. Trujillo v. Berry, 106
N.M. 86, 738 P.2d 1331 (Ct. App. 1987).

Peculiar risk of harm. — When an employer
hires an independent contractor to do work that the
law recognizes as likely to create a peculiar risk of
harm, the employer is jointly and severally liable for
harm resulting if reasonable precautions are not
taken against the risk. The liability is direct, not
vicarious, and what the independent contractor
knew or should have known is not at issue. This
imposition of joint and séveral liability on the em-
ployer of an independent contractor falls within the
public policy exception of Subsection (C¥4) to the
general abolition of joint and several liability set
forth in this section. Saiz v. Belen Sch. Dist., 113
N.M. 387, 827 P.2d 102 (1992).

Law reviews. — For article, “Statutory Adoption
of Several Liability in New Mexico: A Commentary
and Quasi-Legislative History,” see 18 N.M.L. Rev.
4B3 (1988).

For article, “The Impact of Non-Mutual Collateral

41-8A-2. Definition.

TORTS 41-4-1

Estoppe! on Tort Litigation Involving Several Liabili-
ty,” see 18 N.M.L. Rev. 559 (1988).

For note, “Contract law: New Mexico interprets
the insurance clause in the oil and gas anti-indem-
nity statute: Amoco Production Co. v. Action Well
Service, Inc.,” 20 N.M.L. Rev. 179 (18380).

For note, “Tort Law — New Mexico Imposes Strict
Liability on a Private Employer of an Independent
Contractor for Harm From Dangercus Work, but

+Bestows Immunity on a Government Employer: Saiz
v. Belen Schocl District,” see 23 N.M.L. Rev. 399
(1993).

Am. Jur. 2d, A.L.R. and C.J.8. references. —
74 Am. Jur, 2d Torts §§ 61 to 64.

Comparative negligence: judgment allocating fault
in action against less than all potential defendants as
precluding subsequent action against parties not sued
in original action, 4 A.L.R.6th 753.

Joint and several liability of physicians whose in-
dependent negligence in treatment of patient causes
indivisible injury, 9 A.L.R.6th 746.

86 C.J.S. Torts § 34 et seq.

As used in this act, “person” means any individual or entity of any kind whatsoever.

History: Laws 1987, ch. 141, § 2.

Applicability clauses. — Laws 1987, ch. 141,
§ 5 makes this section applicable to all civil actions
initially filed on and after July 1, 1987,

Meaning of “this act”. — The term “this act” as
used in this section means Laws 1987, ch. 141,

which appears as 41-3-2, 41-3A-1, 41-3A-2 and 52-1-
16.1 NMSA 1978,

Law reviews. — For article, “Statutory Adoption
of Several Liability in New Mexico: A Commentary
and Quasi-Legislative History,” see 18 N.M.L. Rev.
483 (1988).

ARTICLE 4

Tort Claims

41-4—1. Short tltle

414 ¢ declaration.
41-4-3. Deﬁmtmn

41-4-5. Liability; operation or maintenance of motor
vehicles, aircraft and watercraft.

41-4-6. Liability; buildings, public parks, machinery,
equipment and furnishings.

41-4-7. Liability; airports.

41-4-8. Liability; public utilities.

41-4-9. Liability; medical facilities.

41-4-10. Liability; health care providers.
4 Llabﬂxty, highways and streets.
“Taw enforcement officers.
41-4-13. Fxclusmns from waiver of immunity, com-
munity ditches or acequias; Sanitary
Projects Act associations.

41-4-14. Defenses.

41-4-15 Statute of limitafjons.

41-4-18. Notice of claims. 3

A= 16T T CIVil 8etion; damages incurred while im-
prisoned; notice to victim.

41-4-1. Short title.

Granting immunity from tort liability; au- g
thorizing exceptions

Sec. g
41-4-17. Exclusiveness of remedy,

41-4-18 Jurisdiction; appeals; venue.

1-4-19. Maximur Tabifyy oo

41-4-20, Coverage of risks; insurirﬁa/

AT4=21Application of act.

41-4-22. Insurance fund.

41-4-23. Public liability fund created; purposes.

41-4-24. Consulting and claims-adjusting contracts.

41-4-25. Public liability fund; municipal public lia-
bility fund; local public bedy participa-
tion; educational entity participation.

41-4-26. Home rule municipality tort claims ordi-
nances; severability; applicability.

41-4-27. Home rule municipality; joint powers
sgreements; caverage.

41-4-28 (Coverage for liability subject to foreign ju-
risdiction’s law.

41-4-29. Governmental entities; health care stu-
dents liability coverage; authority to
purchase.

Sections 41-4-1 through 41-4-27 NMSA 1978 may be cited as the “Tort Claims Act”.
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41-4-3 TORTS 41-4-3

Tort liability of public schools and institutions of Tort liability of public schocls and institutions of
higher learning for aceidents sccurring during school higher learning for injury te student walking to or N
athletic events, 68 A.L.R.5th 663. from schosl, 72 A.L.R.5th 469. .

41-4-3. Definitions.

As used in the Tort Claims Act:

. d" means the risk management advisory boardr—
B. ‘“governmental entity” means the state or any IW
H of this section; I
T ocal public body" means all political subdivisions of the state and their agencies, instrumen-
talities and institutions and all water and natural gas associations organized pursuant to Chapter 3,
i SA 1978;
D. ‘“law enforcement officer” means a full-time salaried public employee of a governmental entity, or
a certified part-time salaried police officer employed by a governmental entity, whose principal duties
under law are to hold in custody any person accused of a criminal offense, to maintain public order or to
make arrests for crimes, or members of the national guard when called to active duty by the governor;
E. "maintenance  does not include:

(1) conduct involved in the issuance of a permit, driver's license or other official authorization
to use the roads or highways of the state in a particular manner; or
2) an activity or event relating to a public building or public housing project that was not fore-
eeable;

F  "public employee” means an officer, employee or servant of a governmental entity, excluding
independent contractors except for individuals defined in Paragraphs (7), (8), (10), (14} and (17) of
this subsection, or of a corporation organized pursuant to the Educational Assistance Act, the Small
Business Investment Act or the Mortgage Finance Authority Act or a licensed health care provider,
who has no medical liability insurance, providing voluntary services as defined in Paragraph (16) of
is subsection and including:

(1) elected or appointed ofﬁciﬂs;;

(2) law enforcement officers; “\

(3) persons acting on behalf or in service of a governmental entity in any official capacity, Y .
whether with or without compensation; ,/
(4) Ticensed foster parents providing care for children in the custody of the human services
department, corrections department or department of health, but not including foster parents certified
by a licensed child placement agency;
(5) members of state or local selection panels established pursuant to the Adult Community

Corrections Act;
(8) members of state or local selection panels established pursuant to the Juvenile Community

Corrections Act;

(7) licensed medical, psychological or dental arts practitioners providing services to the correc-
tions department pursuant to contract;

(8) members of the board of directors of the New Mexico medical insurance pool;

(9) individuals who are members of medical review boards, committees or panels established
by the educational retirement board or the retirement board of the public employees retirement asso-
ciation;

{10) licensed medical, psychological or dental arts practitioners providing services to the chil-
dren, youth and families department pursuant to contract;

(11) members of the board of directors of the New Mexico educational assistance foundation;

{12) members of the board of directors of the New Mexico student loan guarantee corporation;

(13) members of the New Mexico mortgage finance authority;

(14) volunteers, employees and board members of court-appointed special advocate programs;

(15) members of the board of directors of the small business investment corporation;

(16) health care providers licensed in New Mexico who render voluntary health care services
without compensation in accordance with rules promulgated by the secretary of health. The rules
shall include requirements for the types of locations at which the services are rendered, the allowed
scope of practice and measures to ensure quality of care;

(17) an individual while participating in the state's adaptive driving program and only while
using a special-use state vehicle for evaluation and training purposes in that program; and &
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41-4-4 TORTS 41-4-4

stein v. City of Santa Fe ex rel. Santa Fe Police Dep't,
1996-NMSC-621, 121 N.M. 646, 916 P.2d 1313.

County detention center officers. — The direc-
tor and the captain and assistant director of a county
detention eenter are subject to suit as law enforcement
officers under the Tort Claims Act. Davis v. Bd. of
Cnty. Comm'rs, 1999-NMCA-110, 127 N.M. 785, 987
P2d 1172.

Tribal police officer was not a "public em-
ployee”". — Where an on-duty, full-time pueble tribal
law enforcement officer, acting in the officer’s capac-
ity as a commissioned deputy sheriff for the county
stapped plaintiff’s vehicle on a state-maintained road
within the exterior boundaries of the pueblo and
arrested plaintiff for reckless driving; the officer was
dressed in a full tribal police uniform, displaying
a tribal badge of office, and driving a tribal police
vehicle; in addition to acting under tribal law, the
officer was on duty as a duly commissioned deputy
sheriff, which gave the officer authority to arrest,
charge, and jail non-Indians for violations of New
Mexico state laws; the officer took plaintiff to the
tribal police department for processing and later
transported plaintiff to the county jail; the officer was
not a salaried officer employed by the county; the
pueblo was a sovereign Indian tribe; plaintiff sued
the officer for violation of plaintiff’s constitutional
rights, the officer was not a "law enforcement officer”
or a "public employee" of a "governmental entity” as
defined in Section 40-4-3 NMSA 1978 and the county
did not have a duty under Section 40-4-4 NMSA 1978
to defend or indemnify the officer for tortious acts
committed while exercising the officer's authority as
a commissioned deputy sheriff. Loya v. Gutierrez,
2014-NMCA-028, cert. denied, 2014-NMCERT-___.

Navajo police officer not "public employee”. —
Fact that Navajo Nation police officer was cross-dep-
utized as a county sheriff did not make the officer a
“public employee” of a New Mexico governmental body.
Williams v. Bd. of Cnty. Comm'rs, 1998-NMCA-090,
125 N.M. 445, 963 P.2d 522, cert. denied, 125 N.M.
654, 964 P.2d 818 (1998).

Medical investigator. — The office of the medical
investigator and a physician employed as a medical
investigator by that office are not law enforcement of-
ficers. Dunn v. McFeeley, 1999-NMCA-084, 127 N.M.
513, 984 P.2d 760, cert. denied, 127 N.M. 389, 981 P24
1207 (1999).

Crime laboratory. — A crime laboratory techni-
cian and his employer, the state police crime labora-
tory, whose duties are to examine and evaluate physi-
cal evidence that may relate to a possible offense, are
not law enforcement officers. Dunn v. McFeeley, 1999-
NMCA-084, 127 N.M. 513, 984 P.2d 769, cert. denied,
127 N.M. 389, 981 P.2d 1207 (1999).

Municipal police officers are law enforcement
officers. — The officers in this case are municipal
police officers subject to Ssction 3-13-2 NMSA 1978,
and their principal duties entail making arrests for
crimes and maintaining public order; accordingly, they

c cers for purposes of the Tort

“41-4-4. Granting immunity from tort liability; authorizing exceptions.

Claims Act. Weinstein v. City of Santa Feexrel. Santa
Fe Police Dep't, 1996-NMSC-021, 121 N.M. 6486, 916
P.2d 1313.

Officers of county detention home. — Whether
officers of a county detention home were acting within
the seope of their duties in making an employment rec-
ommendation about a former employee was a question
of fact. Davis v. Bd. of Cnty. Comm'rs, 1998-NMCA-
110, 127 N.M. 785, 987 P.2d 1172.

Scope of duties.

Deputy sheriff who was involved in accident while
driving her assigned department vehicle home was
acting within the scope of her duties, because she was
required to be available for calls at all times. Medina
v. Fuller, 1999-NMCA-011, 126 N.M. 460, 971 P.2d
851.

V. PRIVATE PERSONS, CORPORATIONS AND

ENTITIES.
Independent corrections contractor employ-
ees. — An employee of an independent corrections

contractor is not a "public employee” immune from
tort liability under this article. Giron v. Corrs. Corp.
of Am., 14 F. Supp. 2d 1245 (D.N.M. 1998).

Volunteers. — It iz an express declaration of leg-
islative intent in including volunteers acting on be-
half of a governmental entity within the purview of
the Tort Claims Act. Celaya v. Hall, 2004-NMSC-005,
135 N.M. 115, 85 P.3d 239.

Tort Claims Act explicitly contemplates that volun-
teers acting on behalf of the government may become
public employees, thereby entitled to the protections
of the Tort Claims Act and subject to the reliability of
the same. Celaya v. Hall, 2004-NMSC-005, 135 N.M.
115, 85 P.3d 239.

Sheriff's department chaplain., — Whether a de-
fendant who volunteered as a chaplain for a county
sheriff’s department was a public employee or an inde-
pendent contractor was a question of fact, upon which
the "right to control” test would bear. Celaya v. Hall,
2003-NMCA-086, 134 N.M. 19, 71 P.3d 1281, affd in
part and rev'd in part, 2004-NMSC-005, 135 N.M. 115,
85 P.3d 239.

Where, at the time of the incident, defendant
had been an official sheriff's department volunteer
chaplain for eight years, and as part of his official
duties, defendant was summoned to crime and acci-
dent scenes by the department on an as-needed basis
where he provided counseling and support services
to civilians, acting primarily at the department's
request, therefore, defendant was an employee of the
department because, considered in context, the de-
partment exercised sufficient control over defendant’s
activities in a manner consistent with the status of
employee. Celaya v. Hall, 2004-NMSC-005, 135 N.M.
115, 85 P.3d 239.

Law reviews.

For note, "An Employer's Duty to Third Parties
When Giving Employment Recommendations - Davis
v. Board of County Commissioners of Dona Ana

t £3 o 6 * _

A. Agovernmental entity and any public employee while acting within the scope of duty are granted

immunity from liability for any tort except as waived by the New Mexico Religious Freedom Restora-
tion Act [28-22-1 NMSA 1978] and by Sections 41-4-5 through 41-4-12 NMSA 1978. Waiver of this im-
munity shall be limited to and governed by the provisions of Sections 41-4-13 through 41-4-25 NMSA

1978, but the waiver of immunity provided in those sections does not waive immunity granted pur-
suant to the Governmental Immunity Act [41-13-1 NMSA 1978].
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2014 SUPPLEMENT 41-4-4

"Unless an insurance carrier provides a.defense, a governmental entity shall provide a defense,
including costs and attorncy fees, for any public employee when liability is sought for:

(1) any tort alleged to have been committed by the public employee while acting within the
scope of his duty; or

(2) any viclation of property rights or any rights, privileges or immunities secured by the con-
stitution and laws of the United States or the constitution and laws of New Mexico when alleged to
1ave been committed by the public employee while acting within the scope of his duty.

S SOVCT IR BIIEYPERAN pay any award 107 DURIUIVE OF CXeTp I Porersrmummneeeiette . . inst

a public employee under the substantive law of a jurisdiction other than New Mexico, including other
states, territories and possessions and the United States of America, if the public employee was acting
within the scope of his duty.

D. A governmental entity shall pay any settlement or any final judgment entered against a public
employee for:

(1} any tort that was committed by the public employee while acting within the scope of his
duty; or

(2) aviolation of property rights or any rights, privileges or immunities secured by the consti-
tution and laws of the United States or the constitution and laws of New Mexico that occurred while
he public emplovee was acting I TR R O
. A governmental ety o Ve th Tecover from a public employee the amount ex-
pended by the public entity to provide a defense and pay a settlement agreed to by the public employee
or to pay a final judgment if it is shown that, while acting within the scope of his duty, the public em-
ployee acted fraudulently or with actual intentional malice causing the bodily injury, wrongful death

or property damage resulting in the settlement or final judgment.

F.  Nothing in Subsections B, C and D of this section shall be construed as a waiver of the immunity
from liability granted by Subsection A of this section or as a waiver of the state's immunity from suit
in federal court under the eleventh amendment to the United States constitution.

G. The duty to defend as provided in Subsection B of this section shall continue after employment
with the governmental entity has been terminated if the occurrence for which damages are sought
happened while the public employee was acting within the scope of duty while the public employee
was in the employ of the governmental entity.

H. The duty to pay any settlement or any final judgment entered against a public employee as
provided in this section shall continue after employment with the governmental entity has terminated
if the oceurrence for which liability has been imposed happened while the public employee was acting
within the scope of his duty while in the employ of the governmental entity. ’

I.  Ajointly operated public school, community center or athletic facility that is used or maintained
pursuant to a joint powers agreement shall be deemed to be used or maintained by a single govern-
mental entity for the purposes of and subject to the maximum liahility provisions of Section 41-4-19
NMSA 1978.

J. For purposes of this section, a "jointly operated public school, community center or athletic facil-
ity" includes a school, school yard, school ground, school building, gymnasium, athletic field, building,
community center or sports complex that is owned or leased by a governmental entity and operated
or used jointly or in econjunction with another governmental entity for operations, events or programs
that include sports or athletic events or activities, child-care or youth programs, after-school or be-
fore-school activities or summer or vacation programs at the facility.

K. A fire station that is used for community activities pursuant to a joint powers agreement be-
tween the fire department or volunteer fire department and ancther governmental entity shall be
deemed to be operated or maintained by a single governmental entity for the purposes of and sub-
Ject to the maximum liability provisions of Section 41-4-19 NMSA 1978. As used in this subsection,
‘community activities" means operations, events or programs that include sports or athletic events or
activities, child care or youth programs, after-school or before-school activities, summer or vacation
programs, health or education programs and activities or community events. :

d ” - oy St e e g e e TR

History: 1953 Comp., § 5-14-4, enacted by Laws The 2000 amendment, effective July 3, 2000, in-
1876, ch. 58, § 4; 1977, ch. 386, § 3; 1978, ch. 166, § serted "the New Mexico Religious Freedom Restora-
1; 1981, ch. 267, § 1; 1982, ch. 8, § 1; 1989, ch. 369, tion Act and by" following "waived by" in Subsection A
§ 1; 1996, ch. 68, § 1; 1999, ch. 268, § 1; 2000 (2nd and deleted "but not limited to" following "including”
8.5.}, ch. 17, § 6; 2001, ch. 211, § 1. in Subsection C.

The 2001 amendment, effective June 15, 2001, The 1999 amendment, effective June 18, 1999, in-
added Subsection K. serted the language beginning "but the waiver of im-

munity" in the last sentence of Subsection A.
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TORTS 41-4-12

scope of their duties.

ST

41-4-12. Liability; law enforcement officers.

The immunity granted pursuant to Subsfect%or'x A of Section 41-4-4 NMSA 1978 does not
apply to liability for personal injury, podlly injury, wrongful death or property dam‘age
resulting from assault, battery, false imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slander, defamation of character, violation of property rights or
deprivation of any rights, privileges or immunities secured by the constitution and laws of
the United States or New Mexico when caused by law enforcement officers while acting

%

History: 1953 Comp., § 5-14-12, enacted by
Laws 1976, ch. 58, § 12; 1977, ch. 386, § 9.

Immunity not waived for mere negligence, —
There is no waiver of immunity under this section
for mere negligence of law enforcement officers that
does not result in one of the enumerated acts. Blea v.
City of Espancla, 117 N.M. 217, 870 P.2d 755 (Ct.
App. 1994).

Strict construction. — Since the Tort Claims Act
is in derogation of a plaintiff’s common-law rights to
sue governmental employees for negligence, the act
is to be strictly construed insofar as it modifies the
common law. Methola v. County of Eddy, 95 N.M.
329, 622 P.2d 234 (1980).

Right to sue and recover under this act is
limited to the rights, procedures, limitations and
conditions prescribed in the act. Methola v. County of
Eddy, 96 N.M. 329, 622 P.2d 234 (1980).

Immunity not waived for deprivation of
“happiness”. — Vague references to “safety” or
“happiness” in N.M. Const., art. II, § 4 are not suffi-
cient to state a claim under this section. Waiver of
immunity based on such constitutional grounds
would emasculate the immunity preserved in the
Tort Claims Act. Blea v. City of Espanola, 117 N.M.
217, 870 P.2d 755 (Ct. App. 1994).

Immunity waived under 41-4-5 NMSA 1978.
Section 41-4-5 NMSA 1978, which waives immunity
for negligent operation or maintenance of a motor
vehicle, watercraft, or aircraft, applies to all public
employees, including law enforcement officers. This
section, which applies only to law enforcement offic-
ers, waives immunity only for the acts enumerated
in this provision, such as assault and battery. Wilson
v. Grant County, 117 N.M. 105, 869 P.2d 283 (Ct.
App. 1994).

Relationship requirement. — A minor daughter
of the alleged victim satisfied the close relationship
requirement but plaintiffs who asserted that they
maintained an intimate relationship with a victim as
the equivalent of their “step-dad” or “common law”
husband in their “family unit” did not satisfy the
close relationship requirement needed to state a
claim for bystander recovery. Sollars v, City of Albu-
querque, 794 F. Supp. 360 (D.N.M. 1992).

Claim for violating right to familial associa-
tion. — The plaintiffs, parents of a decedent alleg-
edly killed by the gross negligence and reckless con-
duct of the defendants, had a claim for viclation of
constitutional right to familial association. Blea v
City of Espanola, 117 N.M. 217, 870 P.24 755 (Ct.
App. 1994,

Dty of law enforcement officer. — A law en-
forcement officer has the duty in any activity actu-
ally undertaken to exercise for the safety of others
that care ordinarily exercised by a ressonably pru-
dent and qualified officer in light of the nature of
what is being done. Cross v. City of Clovis, 107 N.M.
251, 755 P.2d 589 (1988;.

Although a law enforcement officer or agency may
be held liable under this section for negligently caus-
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ing infliction of one of the predicate torts, simple
negligence in the performance of a law enforcement
officer’s duty does not amount to commissien of one of
the torts listed in the section. Bober v. New Mexico
State Fair, 111 N.M. 644, 808 P.2d 614 (1991).

Summary judgment in favor of state police was
affirmed in the case of an automobile passenger’s
action for injuries sustained in a traffic accident
following a rock concert, in the absence of any allega-
tiona giving rise to a duty on the part of the state
police to exercise ordinary care for the passenger’s
safety. Bober v. New Mexico State Fair, 111 N.M.
644, 808 P.2d 614 (1991).

As a matter of law, the plaintiffs, children of the
deceased killed by law enforcement officers, were
unforeseeable as injured parties and, therefore, the
defendant officers owed no duty to them. Lucerc v.
Salazar, 117 N.M. 802, 877 P.2d 1106 (Ct. App. 1994).

Scope of duty. — An employee’s action, although
unauthorized, is considered to be in the scope of
employment if the action (1) is the kind the em-
ployee is employed to perform; (2) occurs during a
period reasonably connected to the authorized em-
ployment period; (3) occurs in an area reasonably
close to the authorized area, and (4) is actuated, at
least in part, by a purpese to serve the employer.
Accordingly, since the police officer conducted an ar-
rest too far removed from the place he was autho-
rized to perform his duties, and the arrest occurred
during a time that he was expressly told to take off,
the officer did not act within scope of his duties.
Narney v. Daniels, 115 N.M. 41, 846 P.2d 347 (Ct.
App. 1992). 5

Liability will not attach until all elements of
negligence have been proved, including duty,
breach of duty and proximate cause, Schear v. Board
of County Comm’rs, 101 N.M. 671, 687 P2d 728
(1984).

Class of persons to be protected by duty to
investigate. — In creating the duty to investigate,
the legislature did not limit the traditional tort con-
cept of foreseeability that would otherwise define the
intended beneficiaries of the statute; all persons who
are foreseeably at risk within the general population
are within the class of persons to be protected by the
duty to investigate. Torres v. State, 119 N.M. 603,
894 P.2d 386 (1995).

When any person of the public, regardiess of geo-
graphic location, is foreseeably at risk of injury by a
party reported to be in violation of the criminal law,
officers undertaking the investigation of the crime
owe that person a duty to exercise the care ordinarily
exercised by prudent and qualified officers. Torres v.
State, 119 N.M. 609, 894 P.2d 386 (1995).

Foreseeability of criminal act. — Since it is not
unlikely that a murderer would flee the city in which
the crime was committed and, given modern-day
transportation, that this person would flee across
state lines, and since the police knew or should have
known that it is possible that a person who kills
randomly with ne motive would kill again, the harm
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limitations begins to run. Once plaintiff suffers loss
or injury, the statute begins to run. Bolden v. Village
of Corrales, 111 N.M. 721, 809 P.2d 635 (Ct. App.
1990).

Onece loss occurs, limitation period begins. —
Until an accurrence resulting in loss takes place, the
statute of limitations cannct begin to run., Aragon &
McCoy v. Albuquerque Nat’l Bank, 99 N.M. 420, 659
B2d 306 (1983).

Time for giving notice in medical malpractice
action is caleulated from the time the injury mani-
fests itself in a physically objective manner and is
ascertainable. Tafoya v. Doe, 100 N.M. 328, 670 P.2d
582 (Ct. App. 1983).

If governmental entity creates condition that
causes injury, notice is still required of a claim
for damages. Section 41-4-16 NMSA 1978, the notice
provision, operates in conjunction with this section
on the issue of & timely claim. Tafoya v. Doe, 100
N.M. 328, 670 P.2d 582 (Ct. App. 1983).

No relation back. — The amended complaint
sought damages against the state, the department of
corrections and its employees under the Tort Claims
Act, and because the original complaint was a nul-
lity, there was o relation back. DeVargas v. State ex
rel. New Mexico Dep't of Cors., 97 N.M. 447, 640
P.2d 1327 (Ct. App. 1981).

Relation back of amendments, — An action for
malpractice and wrongful death brought under the
Tort Claims Act by the natural parents of a deceased
child within the limitation period was not barred
because the parents failed to secure court appoint-
ment as personal representatives within the two-
year limitation period of this section, due to the
operation of Rules 15(c) (relation back of amend-
ments) and 17(a) (real party in interest), NM.R.C.P,
(now see Paragraph C of Rule 1-015 and Paragraph
A of Rule 1-017). Chavez v. Regents of Univ. of N.M.,
103 N.M. 606, 711 P.2d 883 (1985).

Minority exception under Subsection A ap-
plies only to living minors. Regents of Univ. of
N.M. v. Armijo, 103 N.M. 174, 704 P.2d 428 (1985).

General savings provision inapplicable. —
The general savings provision of 37-1-14 NMSA
1978, which protects from limitations a new suit
filed within six months after dismissal of a prior
suit, does not apply to an action under this article.
Estate of Gutierrez v. Albuquerque Police Dep’t, 104
N.M. 111, 717 P.2d 87 (Ct. App.), cert. denied, 103

t+4-16.-Notice-of claims. .. .

N.M. 798, 715 P.2d 71 (1986}, overruled on other
grounds, Bracken v. Yates Petroleum Corp., 107 N.M.
463, 760 P.2d 155 (1988).

No equitable tolling while federal jurisdic-
tion asserted. — Principles of equitable tolling did
not apply to an action under this article during the
time the claim was being asserted on the basis of
pendent jurisdiction in a federal court. Estate of
Gutierrez v. Albuguerque Police Dep’t, 104 N.M. 111,
717 B2d 87 (Ct. App.), cert. denied, 108 N.M. 798,
715 P.2d 71 (1986), overruled on other grounds,
Bracken v. Yates Petroleum Corp., 107 N.M. 463, 760
P.2d 155 (1988).

When last day of limitation period falls on
Saturday. — Rule 1-006(A), which provides that if
the last day of a statutory time period falls on a
Saturday, Sunday, or legal holiday, the pericd runs
until the next day that is not a Saturday, Sunday or
legal holiday, supersedes 12-2-2(G) NMSA 1978,
which only extends the time period to the following
Monday if the last day falls on a Sunday. Therefore,
a claim under the Torts Claim Act was not barred by
the two-year statute of limitations of this section
when the last day of the two-year period fell on a
Saturday and the plaintiff filed a claim on the follow-
ing Monday. Dutten v. McKinley County Bd. of
Comm’rs, 113 N.M. 51, 822 P2d 1134 (Ct. App.
1991).

Law reviews. — For article, “Constitutional Torts
and the New Mexico Torts Claims Act,” see 13
N.M.L. Rev. 1 (1983). .

For note, “Federal Civil Rights Act — The New
Mexico Appellate Courts’ Choice of the Proper Limi-
tations Period for Civil Rights Actions Filed Under 42
U.S.C. § 1983: DeVargas v. State ex rel. New Mexico
Department of Corrections,” see 13 N.M.L. Rev. 555
(1983).

For survey of medical malpractice law in New
Mexico, see 18 N.M.L. Rev. 469 (1988).

Am. Jur. 2d, ALR. and C.J.S. references. —
What statute of limitations governs actions based on
strict liability in tort, 91 A.L.R.3d 455.

Liability of hotel or motel operator for injury or
death resulting to guest from defects in furniture in
room or suite, 91 A.L.R.3d 483.

When does statute of limitations begin to run upon
an action by subrogated insurer against third-party
tortfeasor, 91 A.L.R.3d 844.

A. Every person who claims damages from the state or any local public body under the
Tort Claims Act [41-4-1 to 41-4-27 NMSA 1978] shall cause to be presented to the risk

tmanagement division for claims against the state, the mayor of the municipality for claims

against the municipality, the superintendent of the school district for claims against the
school district, the county clerk of a county for claims against the county, or to the
administrative head of any other local public body for claims against such local public body,
within ninety days after an occurrence giving rise to a claim for which immunity has been
waived under the Tort Claims Act, a written notice stating the time, place and circum-
istances of the loss or injury.

B. No suit or action for which immunity has been waived under the Tort Claims Act shall
be maintained and no court shall have jurisdiction to consider any suit or action against the
‘state or any local public body unless notice has been given as required by this section, or
ainless the governmental entity had actual notice of the occurrence. The time for giving
hotice does not include the time, not exceeding ninety days, during which the injured person

s incapacitated from giving the notice by reason of injury.
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C. When a claim for which immunity has been waived under the Tort Claims Act is one
for wrongful death, the required notice may be presented by, or on behalf of, the personal
representative of the deceased person or any person claiming benefits of the proceeds of a
wrongful death action, or the consular officer of a foreign country of which the deceased was
a citizen, within six months after the date of the occurrence of the injury which resulted in
the death; but if the person for whose death the claim is made has presented a notice that
would have been sufficient had he lived, an action for wrongful death may be brought

without any additional notice. .

S Mleds i iag:
Laws 1977, ch. 386, § 12,

Constitutional right to access courts not vio-
lated. — The 90-day notice provision of the Tort
Claims Act does not violate the constitutional right
of access to the courts. The legislative purposes re-
quiring timely and reasonable notice to a govern-
mental entity of potential claims are rationally re-
lated to legitimate governmental interests such as:
(1) to allow investigation of a matter while the evi-
dence is fresh; (2) to allow questioning of witnesses;
(3) to protect against stimulated or aggravated
claims; or (4} to allow consideration of whether a
claim should be paid or not. Powell v. New Mexico
State Hwy. & Transp. Dep't, 117 N.M. 415, 872 P.2d
388 (Ct. App. 1994).

Due process. — The notice requirement is not
unreasonably short, thus not constituting a denial of
due process. Ferguson v. New Mexico State Hwy.
Comm'n, 99 N.M. 194, 656 P.2d 244 (Ct. App. 1982).

The period of giving notice dees not deny an inca-
pacitated victim due process of law. Ferguson v. New
Mexico State Hwy. Comm’n, 99 N.M. 194, 656 P.2d 244
(Ct. App. 1982).

Application of the notice provision of Subsection A
to any minor, whatever the circumstances, would
not, in every circumstance, violate dué process.
Erwin v. City of Santa Fe, 115 N.M. 596, 855 P.2d
1060 (Ct. App. 1993),

Section inapplicable to claims against public
employees. — The language of the written notice
section does not include, and therefore does not ap-
ply to, claims against public employees. Martinez v.
City of Clovis, 85 N.M. 654, 625 P.2d 583 (Ct. App.
1980).

The written notice requirement of Subsection A
does not apply to public employees, such as a mayor or
a police chief. Frappier v. Mergler, 107 N.M. 61, 752
P.2d 253 (Ct. App. 1988).

Purpose of the notice requirement is four-fold:
(1) to enable the person or entity to whom notice
must be given, or its insurance company, to investi-
gate the matter while the facts are accessible; (2) to
question witnesses; (3) to protect againat simulated
or aggravated claims; and (4) to consider whether to
pay the claim or to refuse it. Ferguson v. New Mexico
State Hwy. Comm'n, 99 N.M. 194, 656 P2d 244 (Ct.
App. 1982),

Contents of notice. — Subsection B does not
require that the notice of a claim under this article
indicate that & lawsuit will in fact be filed against
the state, but, rather, it contemplates that the state
must be given notice of a likelihood that litigation
may ensue, in order to reasonably alert it to the
necessity of investigating the merits of a potential
claim against it. Smith v. State ex rel. New Mexico
Dep't of Parks & Recreation, 106 N.M. 388, 743 P.2d
124 (Ct. App. 1887).

The notice required is not simply actual netice of
the occurrence of an accident or injury but rather
actual notice that there exists a likelihood that litiga-

Wmm%nley County Bd. of

“Comm’rs, 113 N.M. 51, 822 P.2d 1134 (Ct. App. 1991).
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Although the plaintiff claimed that the depart-
ment had actual notice of this claim because of: (1)
the information contained in a police report, (2) in-
formation derived from the conversation between &
maintenance foreman and the police officer investi-
gating the accident, and (3) the department’s special
knowledge concerning the hazards of blunt-edged
guardrails, there was no evidence that the depart-
ment had notice that this particular accident was
likely to result in litigation against the department,
or that the plaintiff considered the accident to be the
department’s fault. The above factors did not satisfy
the requirement of actual notice. Powell v. New Mex-
ico State Hwy. & Transp. Dep't, 117 N.M. 415, 872
P.2d 388 (Ct. App. 1994).

To whom notice necessary. — In an action
against the state park and recreation department,
for its alleged negligence resulting in a boating acei-
dent and ensuing deaths, notice given to both the
superintendent of the state park where the
drownings occurred and to the boating supervisor at
the park, satisfied the notice requirements specified
in this section. Notice did not have to be given to the
head of the department or its risk management divi-
sion. Smith v. State ex rel. New Mexico Dep't of
Parks & Recreation, 106 N.M, 368, 743 P.2d 124 (Ct.
App. 1987).

The “actual notice” required by Subsection B is not
simply actual notice of the occurrence of an accident or
injury but rather, actual notice that there exists a
“likelihood” that litigation may ensue. Frappier v.
Mergler, 107 N.M. 61, 752 P.2d 253 (Ct. App. 1988),

Lack of notice relieving state from liability.
— State was not responsible, under the Tort Claims
Act, for paying a federal court judgment against a
penitentiary guard when neither the state nor any of
its agencies had notice of either the claim or of the
federal court suit. Otero v. State, 105 N.M. 731, 737
P.2d 90 (Ct. App. 1987).

Notice begins to run when injury manifests
itself. — Where the language of this section’s notice
provisions and the statute of limitations, 41-4-15
NMSA 1978, is similar, the rule that the statute of
limitations period begins to run from the time an
injury manifests itself in a physically objective man’
ner and is ascertainable is an applicable precedent to
the question of when, under the Tort Claims Agt,
notice begins to run. Emery v. University of N.M.
Medical Center, 96 N.M. 144, 6§28 P.2d 1140 (Ct. App.
1981).

Notice defense may not be stricken as insuffi-
cient. — The notice defense accorded by this section
is a defense under which a defendant may be enti-
tled to relief against a plaintiff’s claim and, thus, is
not to be stricken as insufficient as a matter of law.
Emery v. University of N.M. Medical Center, 96 N.M.
144, 628 P.2d 1140 (Ct. App. 1981).

Notice requirements of Subsections A and B
may not be applied to bar infant’s claim. One




41-4-17. Exclusiveness of remedy.

A. The Tort Claims Act [41-4-1 to 41-4-27 NMSA 19781 shall be the exclusive remedy
against a governmental entity or public employee for any tort for which immunity has been
waived under the Tort Claims Act and no other claim, civil action or proceeding for damages,
by reason of the same occurrence, may be brought against a governmental entity or against
the public employee or his estate whose act or omission gave rise to the suit or claim. No
rights of a governmental entity to contribution, indemnity or subrogation shal] be impaired
by this section, except a governmental entity or any insurer of g governmental entity shall
have no right to contribution, indemnity or subrogation against a public employee unless
the public employee has been found to have acted fraudulently or with actua] intentional
malice causing the bodily injury, wrongful death, property damage or violation of rights,
privileges or immunities secured by the constitution and laws of the United States or laws
of New Mexico resulting in the settlement or final judgment. Nothing in this section shall
be construed to prohibit any proceedings for mandamus, prohibition, habeas corpus,
certiorari, injunction or quo warranto.

that act.

general principles against double recovery will pre-

lenacted by
vail. Wells v. County of Valencia, 98 N.M. 3,644 P2d

Laws 1976, ch. 58, § 15; 1977, ch. 386, § 13; 1982,

ch. 8, § 2. 517.(1982)‘ ) ) )
Application of 1977 amendment. — Where an City entitled to “exclusive remedy” provi-
sions, — The operation of a natural gas system,

act giving rise to a claim under the Tort Claims Act
gccurred prior to the effective date of the 1977
amendment which added “settlement” to Subsection

even though beyond the statutory limitations im-
pased by 3-25-3A(2) NMSA 1978, does not deprive a
city of the exclusive right, remedy and obligation

B, but the injury and settlement occurred after the
effective date, the settlement is governed by the
amended subsection. Sugarman v. - City of Las
Cruces, 95 N.M. 706, 625 P.2d 1223 (Ct. App. 1980).

When settlement does not bar suit. — A suijt
authorized by the Tort Claims Act and brought
against the potentially liahle governmental entity is
not barred by a settlement with one who has no
statutory liability to the claimant, nor by a settle-
ment reached with anyone outside the framework of
a Tort Claims Act suit. Sugarman v, City of Las
Cruces, 95 N.M. 706, 625 P24 1223 (Ct. App. 1980).

Two-year statute of limitations applicable to
negligence suit invelving public utility’s em-
ployee. — Section 41-4-15 NMSA 1978 of the Tort
Claims Act, allowing twe years to bring suit, and not
the one-year limitation of 37-1-24 NMSA 1978,
which refers to the time for bringing suits in negli-
gence against any city, town or village, or any officers
thereof, applies to a suit for negligence of a public
employee in the operation of a public utility. Cozart
v. Town of Bernalillo, 99 N.M. 737, 663 P.2d 713 (Ct.
App. 1983},

Simultaneocus pursual of § 1983 action not
barred. —— The New Mexico Tort Claims Act does
not prohibit a plaintiff from bringing an action for
damages under that act against a governmental en-
tity or public employee where the pleintiff algo pur-
sues, by reason of the same occurrence or chain of
events, an action against the same entity or em-
ployee pursuant to the Federal Civil Rights Act, 42
US.C. § 1983, Wells v. County of Valencia, 98 N.M.
3, 644 P.2d 517 (1982),

Double recovery prohibited. — In those cases
where tort damages will constitute a portion of the
damages for a deprivation of g constitutional right,

provision of the Tort Claims Act. Cole v, City of Las
Cruces, 99 N.M. 302, 657 P.2d 629 (1983).

Joinder. — Prior to the enactment of Subsection
C, there was nothing in the Tort Claims Act which
indicated the legislature’s intention to disallow g
plaintiff bringing an action under the act from join-
ing an insurance company as a party defendant, By
drawing a logical inference from the legislature’s
subsequent enactment of Subsection C, it appears
that the legislature realized that without this sub-
section & plaintiff could Join the insurance company
and therefore thig prompted the 1977 amendment
which specifically negated the idea of joinder. En-
gland v. New Mexico State Hwy. Comm’n, 91 N.M.
4086, 575 P.2d 96 (1978,

In any action which falls within the purview of the
Tort Claims Act where the injury occurred between
July 1, 1976, and February of 1977, when the 1977
amendments became immediately effective, joinder of
an insurance company as a party defendant js al;
lowed. England v. New Mexico State Hwy. Comm’n, 91
N.M. 406, 575 P34 g6 (1978). (This section was
amended by Laws 1977, which contained an emer-
gency clause, Laws 1977, ch. 386, § 23, and was
approved April 8, 1977.). :

Wrongful deeision te perform autopsy. — In
an action for damages on the basis of an alleged
wrongful decision to perfoerm an autopsy, even if
24-12-4 NMSA 1978, which provides for consent for
post-mortem examinations, created g private cause
of action, it did not override the state medical inves-
tigator’s grant of immunity under the Tort Claims
Act. Begay v. State, 104 N.M. 483, 723 P.24 252 (Ct,
App. 1985),

Governmental entity not
bursement from employee.

entitled to reim.
~ A school distriet
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was not entitled to reimbursement from an employee
of federal funds it lost due to the employee’s negli-
gence in failing to comply with federal regulations.
Daddow v Carlsbad Mun. Sch. Dist., 120 N.M. 97,
898 P.2d 1235 (1995).

Mandamus proceedings not prohibited. —
The Tort Claims Act does not interfere with the

TORTS
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traditional right to bring 2 mandamus action against
a government official for failure to perform az re-
quired duty. Board of County Comm’rs v. Risk Mgt.
Div.,, 120 N.M. 178, 899 P.2d 1132 (1995).

Law reviews. — For article, “Constitutional Torts
and the New Mexico Torts Claims Act,” see 13
N.M.L. Rev. 1 (1983).

41-4-18. Jurisdiction; appeals; venue..

A. Exclusive original jurisdiction for any claim under the Tort Claims Act [41-4-1 to
41-4-27 NMSA 1978] shall be in the district courts of New Mexico. Appeals may be taken as
provided by law.

B. Venue for any claim against the state or its public employees, pursuant to the Tort
Claims act, shall be in the district court for the county in which a plaintiff resides, or in
which the cause of action arose, or in Santa Fe county. Venue for all other claims pursuant
to the Tort Claims Act, shall be in the county in which the principal offices of the governing

body of the local public body are located.

History: 1953 Comp., § 5-14-16, enacted by
Laws 1976, ch. 58, § 16.

Section is unconstitutional to extent that it
acts to limit pendent jurisdiction of a federal
district court over tort claims against counties, mu-
nicipalities, and their officers. Wojciechowski v
Harriman, 607 F. Supp. 631 (D.N.M. 1985).

Constitutional deprivation may be remedied
in a jurisdiction other than New Mexico, Wells
v. County of Valencia, 98 N.M. 3, 644 P.2d 517
(1982).

Federa! jurisdiction barred. — Inmate could
not pursue claim against the New Mexico Depart-
ment of Corrections and its employees acting within
the scope of their employment in the federal district
court, but rather was relegated to the state district
court to seek relief consistent with the limited
waiver of immunity under this section. Bishop v. Doe
1, 902 F.2d 809 (10th Cir.), cert. denied, 498 U.S.
873, 111 S, Ct. 198, 112 L. Ed. 2d 159 (1990).

Two-year statute of limitations applicable to
negligence suit involving public utility’s em-
ployee. — Section 41-4-156 NMSA 1978 of the Tort
Claims Act, allowing two years to bring suit, and not
the one-year limitation of 37-1-24 NMSA 1978,
which refers to the time for bringing suits in negli-
gence against any city, town or village, or any officers
thereof, applies to a suit for negligence of a public

employee in the operation of a public utility. Cozart
v. Town of Bernalillo, 99 N.M. 737, 663 P.2d 713 (Ct.
App. 1983).

Venue in actions against state educational
institutions. — The venue provision of this section
does not delimit choice of forum for tort actions
brought against state educational institutions, which
actions are governed by the venue provision set forth
in 38-3-1G NMSA 1978. Clothier v. Lopez, 103 N.M.
593, 711 P.2d 870 (1985).

Federal jurisdiction barred. — A student at the
New Mexico school of mines (now New Mexico insti-
tute of mining and technology), was barred from
bringing an action in the United States district court
for the district of New Mexico, seeking damages for
personal injuries alleged to have resulted from the
negligence of the school’s board of regents in the
operation of the school, because the action was, in
effect, against the state of New Mexico, and the U.S.
Const.,, amend. XI, barred federal jurisdiction.
Korgich v. Regents of N.M. Sch. of Mines, 582 F.2d
549 (10th Cir. 1978).

Law reviews. — For article, “Constitutional Torts
and the New Mexico Torts Claims Act,” see 13
N.M.L. Rev. 1 (1983).

Am. Jur. 2d, ALR. and C.J.S. references. —
57 Am. Jur, 2d Municipal, County, School, and State
Tort Liability §§ 649 to 654.
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*4-19-MEXimum liability.

A. In any action for damages against a governmental entity or a public employee while
acting within the scope of his duties as provided in the Tort Claims Act [41-4-1 to 41-4-27
NMSA 1978], the liability shall not exceed:

(1) the sum of one hundred thousand dollars ($109,000) for damage to or destruction
of property arising out of a single occurrence; and

(2) the sum of three hundred thousand dollars ($300,000) for all past and future
medical and medically-related expenses arising out of a single occurrence; and
it (3) the sum of four hundred thousand dollars ($400,000) to any person for any
% number of claims arising out of a single occurrence for all damages other than property
‘ damage and medical and medically-related expenses as permitted under the Tort Claims
Act; or

(4) the sum of seven hundred fifty thousand dellars ($750,000) for all claims other
than medical or medically-related expenses arising out of a single occurrence. e
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B. No judgment against a governmental entity or public employee for any tort for which
immunity has been waived under the Tort Claims Act shall include an award for exemplary

or punitive damages or for interest prior to judgment, ———

—

History: 1958 Comp., § 5-14-3, enacted by
Laws 1876, ch. 58, § 8; 1977, ch. 386, § 2; 1983,
ch. 123, § 2; 1983, ch. 242, § 1; 1885, ch. 78, § 1;
1988, ch. 31, § 1; 1991, ch. 205, § 3.

The 1891 amendment, effective July 1, 1992, in
Subsection A, added Paragraph (2), redesignated
former Paragraphs (2) and (3) as Paragraphs (3) and
(4), substituted “four hundred thousand dollars
(8400,000Y" for “three hundred thousand dollars
($300,000)” and inserted “and medical and medically-
related expenses” in Paragraph (3), and substituted
“seven hundred fifty thousand dollars ($750,000)" for
“five hundred thousand dollars ($500,000)" and in-
serted “other than medical or medically-related ex-
penses” in Paragraph (4).

Cap on damages. — A tort victim’s interest in
full recovery of damages calls for a form of gcrutiny
somewhere between minimum rationality and strict
scrutiny. Therefore, intermediate scrutiny should be
applied to determine the constitutionality of the cap
on damages in Subsection A(2) of this section.
Trujillo v. City of Albuquerque, 110 N.M. 621, 798
P.2d 571 (1990).

In considering the constitutionality of the cap on
damages in Subsection A(2), the trial court was mis-
taken in limiting the facts applicable golely to the
defendant city; the city had the burden of demonstrat-
ing that enforcement of the cap was substantially
related to an important state interest, and the trial
court should have considered evidence on the relation-
ship of the cap to public treasuries as an indivisible
and statewide whole, both at the time the cap was
enacted and at the time the causes of action accrued;
Trujillo v. City of Albuquerque, 116 N.M. 621,798 P.2d
571 (1890) is withdrawn. Trujillo v. City of Albuquer-
que, 119 N.M. 602, 893 P.2d 1006 (1995).

Recovery of costs. — The legislature, in 39-3-30
NMSA 1978, gives express authority, without excep-
tion, to the recovery of costs against any losing party,
including the state. Kirby v. New Mexico State Hwy.
Dep't, 97 N.M. 692, 643 P.2d 256 (Ct. App. 1982).

Postjudgment interest. — Plaintiff in wrongful
death action was not entitled to postjudgment inter-
est on a prior judgment obtained against the New
Mexico State Highway Department. Fought v. State,
107 N.M. 715, 764 P.2d 142 (Ct. App. 1988), over-
ruled in part on other grounds, Folz v. State, 115
N.M. 639, 857 P.2d 39 (Ct. App. 1993).

An award of postjudgment interest on Jjudgments
against a governmental entity is not permitted under
this article. Yardman v. San Juan Downs, Inc.,

N.M. 906 P.2d 742 (Ct. App. 1995).

“Single occurrence” construed. — In a negli-
gence action against a city for injuries sustained in a
collision with a city-owned crane, there was but o
single occurrence when successive negligent acts or
omissions of the governmental entity combined con-
currently to ereate a singular risk of collision and to
proximately cause injury triggered by a discrete
event. Trujillo v, City of Albuquerque, 110 N.M. 621,
798 P.2d 571 (1990).

In a wrongful death and personal injury action
brought against the state highway department and
others for deaths end injuries from a runaway truck,
ell injuries proximately caused by a governmental
agency’s successive negligent acts or omissions that
combined concurrently to create a singular, separate,
and unitary risk of harm fell within the meaning of a
“single occurrence” when triggered by the discrete
event of one runaway truck. Folz v. State, 110 N.M.
457, 797 P.2d 246 (1990).

In an action against a county race track by a
Jockey who was injured when the horse veered, caus-
ing the jockey to fall and strike a post and track rail,
the county’s failure to replace the rail with a safer
system and negligent placement of an exit gap on
the rail were not separate occurrernces; the plaintiff’s
injuries, which were alleged to have been caused by
successive negligent acts or omissions that combined
concurrently to create a risk of harm, constituted a
single occurrence. Yardman v. San Juan Downs, Inc.,

N.M. , 906 P.2d 742 (Ct. App. 1995).

Jury consideration of aggravating circum-
stances not punitive damages. — In a wrongful
death action in which the state was a defendant, an
instruction allowing the jury to consider mitigating
or aggravating circumstances in setting compensa-
tory damages did not violate the prohibition on puni-
tive damages contained in Subsection B. Folz v,
State, 110 N.M. 457, 797 P.2d 246 (1990),

Law reviews. — For survey, “Torts: Sovereign
and Governmental Immunity in New Mexico,” see 6
N.M.L. Rev. 249 (1976).

For article, “Constitutional Torts and the New Mex-
ico Torts Claims Act,” see 13 N.M.L. Rev, 1 (1983},

Am. Jur. 2d, A.L.R. and C.J.8. references, —
57 Am. Jur. 2d Municipal, County, School, and State
Tort Liability §§ 680 to 696.

Recovery of exemplary or punitive damages from
municipal corporations, 1 A.L.R.4th 448,

Validity and construction of statute or ordinance
limiting the kinds or amount of actual damages re-
coverable in tort action against governmental unit,
43 A L.R.4th 19.

Wi e et s

41-4-20. Coverage of risks; insurance.

A. It shall be the duty of governmental entities to cover every risk for which immﬁnity

has been waived under the provisions of the Tort Claims Act [41-4-1 to 41-4-27 NMSA 1978]
or any liability imposed under Section 41-4-4 NMSA 1978 as follows:
(1) local public bodies shall cover every such risk or liability as follows:

(a) for a risk for which immunity has been waived pursuant to Sections 41-4-9,
41-4-10 and 41-4-12 NMSA 1978, the local public body shall cover the risk, and for any
commercially uninsurable risk for which public liability fund coverage is made available,
the local public body may insure the risk in accordance with the provisions of Section
41-4-25 NMSA 1978:
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41-4-21 TORTS 41-4-21

(b) for excess liability for damages arising under and subject to the substantive
law of a jurisdiction other than New Mexico, including but not limited to other states,
territories and possessions and the United States of America, the local public body shall
provide coverage in accordance with the provisions of Subsection B of Section 41-4-27
[41-4-28] NMSA 1978, if coverage is available; and

{c} for a risk or liability not covered pursuant to Subparagraphs (a) and (b} of this
paragraph, the local public body shall purchase insurance, establish reserves or provide a
combination of insurance and reserves or provide insurance in any other manner authorized
by law; and

(2) for state agencies, the risk management division shall insure or otherwise cover
every such risk or liability in accordance with the provisions of Section 41-4-23 NMSA 1978,
Coverage shall include but is not limited to coverage for all such liability arising under and
subject to the substantive law of a jurisdiction other than New Mexico, including but not
limited to other states, territories and possessions and the United States of America.

B. The department of finance and administration shall not approve the budget of any
governmental entity that has not budgeted an adequate amount of money to insure or
otherwise cover pursuant to this section or Section 3-62-2 NMSA 1978 every risk of the
governmental entity for which immunity has been waived under the provisions of the Tort
Claims Act or liability imposed under Section 41-4-4 NMSA 1978. The public school finance
division of the department of finance and administration shall not approve the budget of any
school district which has failed to budget sufficient revenues to insure or otherwise cover
pursuant to this section every risk for which immunity has been waived pursuant to the
provisions of the Tort Claims Act or liability imposed under Section 41-4-4 NMSA 1978.

C. No liability insurance may be purchased by any governmental entity other than as

authorized by the Tort Claims Act.

N . s . U0, 3 &; 190 (1D
§ 5-14-18; Laws 1977, ch. 247, § 52; 1977, ch. 386,
§ 156; 1978, ch. 166, § 3; 1979, ch. 287, § 4; 1979,
ch. 392, § 2; 1981, ch. 268, § 1.

Bracketed material. — The bracketed material
in Subsection A(1)(b) was inserted by the compiler to
correct an apparently incorrect reference. It was not
enacted by the legislature and is not a part of the
law.

Existence of insurance as waiver of immu-
nity. — Without specific authorization by the legisla-
ture, the existence of insurance covering a govern-
mental agency does not constitute a waiver of
immunity from suit. Chavez v. Mountainair School
Bd., 80 N.M. 450, 457 P.2d 382 (Ct. App. 1969).

Where insufficiency of insurance not raised.
— No question of immunity from suit existed where
no claim was made that the insurance was insuffi-
cient to cover the amount of the verdict. Williams v.
Town of Silver City, 84 N.M, 279, 502 P.2d 304 (Ct.
App.), cert. denied, 84 N.M, 271, 502 P.2d 295 (1972).

41-4-21. Application of act.

WO~y s i mutatlons applwable to
neg‘hgence suit involving public utility’s em-
ployee. — Section 41-4-15 NMSA 1978 of the Tort
Claims Act, allowing two years to bring suit, and not
the one-year limitation of 37-1-24 NMSA 1978,
which refers to the time for bringing suits in negli-
gence against any city, town or village, or any officers
thereof, applies to a suit for negligence of a public
employee in the operation of a public utility. Cozart
v. Town of Bernalillo, 99 N.M. 737, 663 P.2d 713 (Ct.
App. 1983).

Law reviews. — For survey, “Torts: Sovereign
and Governmental Immunity in New Mexico,” see 6
N.M.L. Rev. 249 (1978).

Am. Jur. 2d, ALR. and C.J.8. references, —
Liability or indemnity insurance carried by govern-
mental unit as affecting immunity from tort liability,
68 A L.R.2d 1437.

When does statute of limitations begin to run upon
an action by subrogated insurer against third-party
tortfeasor, 91 A.L.R.3d 844,

The provisions of the Tort Claims Act [41-4-1 to 41-4-27 NMSA 1978)] shall not affect the
provisions of any personnel act, any rules or regulations issued thereunder or any other
provision of law governing the employer-employee relationship.

History: 1953 Comp., § 5-14-18, enacted by
Laws 1976, ch. 58, § 18; 1877, ch. 386, § 16.

Purpose of section. — This section was designed
to preserve employment relations between the state,
or a subdivision thereof, and its employees. It may
not be read to expand Subsection A of 41-4-4 NMSA
1978 and teo provide & waiver of immunity to allow
an educational malpractice action against a public
school board, Rubio ex rel. Rubio v. Carlshbad Mun.

School Dist., 106 N.M. 446, 744 P.2d 919 (Ct. App.
1987).

Asserting immunity for first time in supreme
court permissible. — The right to assert sovereign
immunity may be raised for the first time in the
supreme court. Sangre De Cristo Dev. Corp. v. City of
Santa Fe, 84 N.M. 343, 503 P.2d 323 (1972}, cert.
denied, 411 U.S. 938, 93 S. Ct. 1900, 36 L. Bd. 24
406 (1973).
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CHAPTER 11

Intergovernmental Agreements and Authorities

Joint Powers Agreements, 11-1-1 to 11-1.7,
Commission on Intergovernmental Cooperation, 11-2-1 to 11-2-4.
Repealed.
Regional Housing Law, 11-3A-1 to 11-3A-31.
. Repealed.
Bicentennial Grant-in-Aid, 11-5-1 to 11-5-3.
New Mexico Community Assistance, 11-6-1 to 11-6-9.
. Local DWI Grant Program, 11-6A-1 to 11-6A-6.
. Interstate Compact on Mental Health, 11-7-1 to 11-7-5.
Compact for Education, 11-8-1 to 11-8-11.
Interstate Compact on Educational Opportunity for Military Children, 11-8B-1 to
11-8B-2.
9. Western Interstate Nuclear Compact, 11-9-1 to 11-9-3,
9A. Low-Level Radioactive Waste, 11-9A-1 to 11-9A-3.
10. Western Regional Cooperation in Higher Education Compact, 11-10-1 to 11-10-3.
11. Repealed.
12, Repealed.
13. Indian Gaming Compact, 11-13-1 to 11-13-2.
13A. Compact Negotiation, 11-13A-1 to 11-13A-5.
14. Multistate Highway Transportation Agreement, 11-14-1 to 11-14-6.
15. Emergency Management Assistance Compact, 11-15-1 to 11-15-2.
16. Wildlife Violator Compact, 11-16-1 to 11-16-12.
17. Rights of Way Agreements with Navajo Nation, 11-17-1 to 11-17-2.
18. State-Tribal Collaboration Act, 11-18-1 to 11-18-5.
19. Interstate Insurance Product Regulation Compact, 11-19-1.

ARTICLE 1

Joint Powers Agreements

ol N

6.

Feap oo

Sec. Sec.
11-1-1. Short title. 11-1-5. Powers of administering agency under agree-
11-1-2. Definitions. ment.
11-1-3. Authority to enter into agreements; approval 11-1-6. Privileges and immunities, exemptions, ben-
of the secretary of finance and admin- efits.
istration required, 11-1-7. Power to issue revenue bonds.

11-1-4. Terms and conditiens of joint agreements.

11-1-1. Short title.
This act [11-1-1 to 11-1-7 NMSA 1978] may be cited as the "Joint Powers Agreements Act.”

History: 1953 Comp., § 4-22-1, enacted by Laws ANNOTATIONS
1961, ch. 135, § 1.

Cross references. — For the Planning District Legislative intent. — The intent of the legisla-
Act, see 4-58-1 NMSA 1978 et seq. ture in the Joint Powers Agreements Act was to allow

a joint and coordinated effort to be undertaken by sep-
arate governmental units. 1969 Op. Att'y Gen. No.
69-127.

11-1-2. Definitions.

As used in the Joint Powers Agreements Act:

A, "public agency” means the federal government or a federal department, agency or instru-
mentality; this state, another state or a state department, agency or instrumentality; an Indian nation,
tribe or pueblo; a subdivision of an Indian nation, tribe or pueblo that has suthority pursuant to the
law of that Indian nation, tribe or pueblo to enter into joint powers agreements directly with the state;



11-1-4 JOINT POWERS AGREEMENTS 11-1-5

Indian tribes which would permit gaming on Indian
lands pursuant to the federal Indian Gaming Regula-
tory Act. State ex rel. Clark v. Johnson, 120 N.M. 562,
904 P.24 11 (1995).

Generally. — Formerly, this was the only statu-
tory section which gave the state board of finance spe-
cific control (now held by the secretary of finance and
administration) over a corporation which was autho-
rized to operate a gas public utility system, afld which
was jointly owned and jointly controlled by three cities.
Other than those financial matters which might pos-
sibly come before the board of finance, the major item
concerning the corporation which was subject to the
control of the state board of finance was the joint pow-
ers agreement creating such corporation. 1966 Op.
Att’y Gen. No. 66-7.

Constitutionality. — The appointment, under au-
thority of the Joint Powers Agreements Act, of a dis-
trict judge to be chairman of a joint commission for
consolidation of two municipalities dees not contra-
vene the constitution. There is no incompatibility, in-

consistency or subordination, and ne interference. The
fact that some day an action of the commission might
be before a court was not encugh to make the positions
incompatible. 1968 Op. Att'y Gen. No. 68-67.

Agreements with federal government. — The
Joint Powers Agreements Act authorizes agreements
with the federal government of the type contemplated
under 40 US.C. § 484. 1964 Op. Att'y Gen. No.
64-138.

Agreements relating to surplus property. —
The state department of finance and administration
by broad general statutory provision has the authority
to enter inte contractual agreements with the federal
government, subject to approval of such agreements
by the state board of finance (now by the secretary of
finance and administration), for acquisition, adminis-
tration and disposition of surplus property. 1864 Op.
Att'y Gen, No. 64-138. (See now surplus property pow-
ers of the general services department, 15-4-2 NMSA
1978.)

11-1-4. Terms and conditions of joint agreements.

-

A. Every agreement executed by one or more public agencies shall clearly specify the purpose of
the agreement or for any power which is to be exercised. The agreement shall provide for the method
by which the purpose will be accomplished and the manner in which any power will be exercised under

such agreement.

B. The parties to the agreement may provide therein that:
(1) contributions from the funds of the public agencies may be made for the purpose set forth

in the agreement; or

(2) payments of public funds may be made to defray cost of such agreement,; or
(3) advances of public funds of the public agencies be made for the purpose set forth in the
agreement and that such advances be repaid as provided in such agreement.
C. The agreement may provide that funds be paid to and disbursed by the agency agreed upon by
the public agencies under the terms of the agreement.
D. The agreement shall provide for strict accountability of all receipts and disbursements.
E. The agreement may be continued for a definite term or until rescinded or terminated, and may
provide for the method by which it may be rescinded or terminated by any party.
F. Theagreement shall provide for the disposition, division or distribution of any property acquired
as the result of the joint exercise of powers, and shall further provide that after the completion of the
agreement’s purpose any surplus money on hand shall be returned in proportion to the contributions

made.

G. If the purpose set forth in [the] agreement is the acquisition, construction or operation of a rev-

enue-producing facility, the agreement may provide:

(1) for the repayment or return to the parties of all or any part of any contributions, payments
or advancements made by the parties pursuant to such agreement; and
(2) for payment to the parties of any sum derived from the revenues of such facilities.
H. Payments, repayments or returns to a public agency shall be made at the time and in the manner

specified in the agreement.

History: 1953 Comp., § 4-22-4, enacted by Laws

1961, ch. 135, § 4.

Bracketed material. — The bracketed material in
Subsection G was inserted by the compiler and it is not
a part of the law.

11-1-5. Powers of administering agency under agreement.

A. The agency provided by the agreement to administer or execute the agreement may be one of
the parties to the agreement or a commission or board constituted pursuant to the agreement.

B. The administering agency under any such agreement shall be considered under the provisions
of this Joint Powers Agreements Act as an entity separate from the parties to such agreement.

C. The agency shall possess the common power specified in the agreement and may exercise 1t in
the manner or according to the method provided in the agreement, subject to any of the restrictions
imposed upon the manner of exercising such power of one of the contracting public agencies or such



11-1-8 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-2-2

restrictions of any public agency participating which may be designated or incorporated in the agree-
ment.

History: 1953 Comp., § 4-22.5, enacted by Laws AWNOTATIONS
1961, ch. 135, § 5.

Scope of powers. — A development district cre-
ated pursuant to the Joint Powers Agreements Act
may only exercise powers common to the contracting
Bibios. 1989 Op Att'y Gen. No. 69-127.

11-1-6. Privileges and immunities, exemptions, benefits.

All of the privileges and immunities from liability, exemptions from laws, ordinances and rules, all
pension, relief, disability, workmen’s compensation and other benefits which apply to the activity of
officers, agents or employees of any such public agency when performing their respective functions
within the territorial limits of their respective public agencies, shall apply to them to the same extent
while engaged in the performance of any of their functions and duties extraterritorially under the
provisions of the Joint Powers Agreements Act.

History: 1953 Comp., § 4-22-6, enacted
1961, ch. 135, § 6.

B CoveTea Dy THe-PUTE Employ.
ment Act [10-11-1 NMSA 1978] does not re-

by Laws

' . es Retire
ANNOTATIONS

move him from continued participation in the retire-

. . . ment system, but it does nothing whatever to confer

Scope of seetion. — This section goes no further or transfer participation to other officials who are not

than to provide that an official of a participating mem- so covered by the system. 1970 Op. Att'y Gen. No.
ber of the joint project dees not lose his privileges, im- T0-58.

munities or benefits during the time that he is serv-

11-1-7. Power to issue revenue bonds.

In addition to other powers, any agency, commission or board provided for by a joint powers agree-
ment pursuant to this Joint Powers Agreements Act may issue revenue bonds to pay the cost and
expenses of acquiring or constructing any structures, facilities or equipment necessary to effectuate
the purposes of the agreement; provided, however, such authority shall be subject to the provisions of
the Joint Powers Agreements Act and the constitutional provisions of this state.

History: 1953 Comp., § 4-22-7, enacted by Laws
1961, ch. 135, § 7.

ARTICLE 2

Commission on Intergovernmental Cooperation

Sec. Sec.

11-2-1. Comumission on intergovernmental coopera- 11-2-3. Appointment of delegations and committees.
tion. 11-2-4. Council of state governments; joint govern-

11-2-2. Duties of commission. mental agency.

11-2-1. Commission on intergovernmental cooperation.

There is created the "commission on intergovernmental cooperation.” The members and officers of
the legislative council are ex-officio members and officers of the commission, and the director of the
legislative council service is ex-officio executive secretary of the commission,

History: 1953 Comp., § 4-6-4, enacted by Laws
1963, ch. 96, § 1.

Cross references. — For legislative council ser-
viee, see 2-3-2 NMSA 1978,

11-2-2. [Duties of commission.]

It shall be the function of this commission:

Repeals and reenactments. — Laws 1963, ch. 90,
§ 1, repealed 4-6-4, 1953 Comp., and enacted the ahove
section.




29-8-1 MUTUAL AID 29-8-3

(b) violation of a federal or state law, a local ordinance relating to aggravated assault or
theft or a law involving moral turpitude; or
(4) knowingly made a false statement on his application.
B. The board shall develop, adopt and promulgate administrative procedures for suspension or
revocation of a telecommunicator's certification that include:
(1) notice and opportunity for the affected telecommunicator to be heard; and
(2) procedures for review of the board's decision.

%

History: Laws 2003, ch. 320, § 11.

Bracketed material. — The bracketed material
was inserted by the compiler and is not part of the law.
Section 29-7A-3 was repealed by Laws 2003, Ch. 320,
§ 12, effective July 1, 2003. For present comparable
provisions sez 29-7C-3 NMSA 1978.

Effective dates. — Laws 2003, ch. 320, § 13 made
Laws 2003, ch. 320, § 11 effective on July 1, 2003.

ARTICLE 8
Mutual Aid

Sec. Sec.
29-8-1. Short title. 29-8-3. Mutual aid agreements.

29-8-2, Public agency defined.

29-8-1, Short title.
This act [29-8-1 to 29-8-3 NMSA 1978] may be cited as the "Mutual Aid Act”.

History: 1953 Comp., § 39-7-1, enacted by Laws
1971, chplA3ed-dgttion,.

T

" 29.8-2. [Public agency defined.] o

As used in the Mutual Aid Act, "public agency” includes the federal government or any department
or agency thereof, an Indian tribal council, Indian pueblo council and the state or any county or mu-
nicipality thereof.

History: 1958 Comp., § 39-7-2, enacted by Laws
1971, ch. 153, § 2.

29-8-3. Mutual aid agreements.

Any state, county or municipal agency having and maintaining peace officers may enter into mutual
aid agreements with any public agency as defined in the Mutual Aid Act, with respect to law enforce-
ment, provided any such agreement shall be approved by the agency involved and the governor.

agreement. State v. Branham,

History: 1953 Comp., § 39-7-3, enacted by Laws

1971, ch. 153, § 3. N.M. 579, 102 P.3d 646.
Incomsisteney between written agreements.
ANNOTATIONS — It is inconsistent for the legislature to require a
written agreement for the issuance of a cross com-
Applicability to gaming compacts with Indian mission under Section 28-1-11 NMSA 1978 between
tribes. —The Mutual Aid Act does not in any way per- "state law enforcement and Indian tribal police officers
tain to gaming compacts and thus provides ne statu- and not require a written agreement for mutual aid
tory basis for the governor to enter into compacts and agreements under this section. State v. Branham,
revenue-sharing agreements with Indian tribes which 2004-NMCA-131, 136 N.M. 579, 102 P.3d 646.
would permit gaming on Indian lands pursuant to the - Where state police officer initially stopped de-
federal Indian gaming laws. State ex rel. Clark v fendant for speeding on Mescalero reservation,
Johnsoen, 120 N.M. 562, 904 F.2d 11 (1995). hecause the officer did not have authority to enforce
By adding the limiting language that mutual Mescalers tribal traffic ordinances, defendant's mo-
aid agreements must be approved by both the tion to suppress evidence was properly granted. State
agency invelved and the governor of the state of v. Branham, 2004-NMCA-131, 136 N.M. 579, 102 P.3d
New Mexico, the legislature contemplated a written 546.
51
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LAW ENFORCEMENT

29-9-1

Deputization of city or county ofﬁcialsby state
agency. — The environmental improvement division
(EID) (now Air Quality Bureau of Environment De-
partment) may seek assistance from city and county
Iaw enforcement agencies to enforce asbestos disposal

28-9-3

regulations pursuant to the Mutual Aid Act, Sections
29-8-1 to 29-8-3 NMSA 1978, but it cannot deputize
city or county law enforcement officials to act as EID
agents to enforce the division's ashestos disposal reg-
ulations. 1987 Op. Att'y Gen. No. 87-48.

ARTICLE 9
Organized Crime

Sec.

29-9-1. Short title.

29-9-2, Definitions,

29-9-3. Commission created; membership.
29-9-4. Purpose of commission.

29-9-5. Powers and duties of commission.
29-9-6. Repealed.

29-9-7. Construction.

29-9-8. Confidentiality; impounding of exhibits.

29-9-1. Short title.

Sec.

29-9-9. Immunity frem criminal prosecution or
penalty.

29-9-10. Receipt of grants and donations.

29-9-11. Investigators.

29-9-12 to 29-9-16. Repealed.

29-9-17, Code of fair procedure.

29-9-18. Repealed.

Sections 29-9-1 through 29-9-17 NMSA 1978 may be cited as the "Organized Crime Act".

History: 1953 Comp., § 39-9-1, enacted by Laws
1973, ch. 225, § 1; 1977, ch. 215, § 1.

Compiler's notes. — Laws 1981, ch. 234, § 2 re-
pealed Laws 1977, ch. 215, § 9, which had provided
that the act shall terminate on July 1, 1981,

ANNOTATIONS

Statute not amenable to vagueness claim. —
The Organized Crime Act [Sections 29-9-1 through
29-9-17 NMSA 1978] is not the type of statute that
is amenable to a claim of unconstitutional vagueness
because the vagueness doctrine is applied when a po-
tential actor is exposed to criminal sanctions without
a fair warning as to the nature of a proscribed activ-
ity, whereas the Organized Crime Act is not a penal

29-9-2. Definitions.
As used in the Organized Crime Act:

statute; the only sanction that can come from the act
is a contempt citation for failure to abide by a court
order. In re Governor's Organized Crime Prevention
Comm'n, 91 N.M. 6§16, 577 P.2d 414 (1978).

Word "racketeering” does not need to appear
in title to Laws 1977, ch. 215, which amends the
Organized Crime Act; nor dees the title violate N.M.
Const., art. IV, § 16, although the 1977 amendment
for the first time authorizes the commission to inves-
tigate racketeering, since racketeering is reasonably
germane to the subject matter of organized crime. In
re Governor's Organized Crime Prevention Comm'n,
91 N.M. 516, 577 P.2d 414 (1978).

A. 'organized crime” means the supplying for profit of illegal goods and services, including, but
not limited to, gambling, loan sharking, narcotics and other forms of vice and corruption, by members

of a structured and disciplined organization;

B. “public officer” means any elected or appointed officer of the state or any of its political
subdivisions, serving with or without remuneration for his services; and
C. '"commission" means the governor's erganized erime prevention commission.

History: 1953 Comp., § 39-8-2, enacted by Laws

1973, ch. 225, § 2.

29-9-3. Commission created; membership.

A. There is created the "governor's organized crime prevention commission”. The commission shall
congsist of seven members appointed by the governor with the advice and the consent of the senate. No
more than four members shall belong to the same political party and at least one member shall be a
member of the New Mexico bar.

B. Persons appointed to the commission shall:

(1) be of unquestioned integrity and of high standing and influence within the state by virtue
of their demonstrated capacity for leadership;

(2) be selected from the various parts of the state in such manner as to provide broad geograph-
ical representation on the commission; and
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29-1-10

making the request. 1959-60 Op. Att'y Gen. No.
60-239.

Am, Jur. 2d, AL.R. and C4.S. references. — 70
Am. Jur. 2d Sheriffs, Police, and Constables §§ 1 to 5,
8, 10, 13.

Power to appoint public officer for term commencing
at or after expiration of term of appointing officer or
body, 75 A.L.R.2d 1277.

LAW ENFORCEMENT

29-1-11

Validity, construction and application of regulation
regarding outside employment of government employ-
ees or officers, 94 A.L.R.3d 1230.

Validity, construction, and application of regulations
regarding outside employment of governmental em-
ployees of officers, 62 A.L.R.5th 671.

63 C.J.8. Municipal Corporations § 478 et seq.; 80
C.J.S. Sheriffs and Constables §§ 3, 22, 37.

29.1-10. [Law enforcement agencies, state and local; participation in fed-
eral programs.] :

All state and local law enforcement agencies are hereby authorized to participate in the Federal Law
Enforcement Assistance Act of 1965 (Public Law 98-197 [89-197]).

Bracketed material. — The bracketed material
was inserted by the compiler to correct an error and is
not part of the law.

History: 1953 Comp., § 39-1-11, enacted by
Laws 1966, ch. 24, § 1.

Compiler's notes. — The federal Law Enforce-
ment Assistance Act of 1965 was codified as a note fol-
lowing 18 USCS § 3001 prior to its repeal by Public
Law 90-351 on June 19, 1968.

29-1-10.1. Federal funds; receipt and expenditure for law enforcement ac-
tivities.

Any law enforcement agency of the state of New Mexico may receive and spend for law enforcement
activities, in addition to amounts appropriated to it, transfers from the United States department of
justice or the United States department of the treasury pursuant to the Controlled Substances Act, 21
U.S.C. § 881(e) (1970), and the Tariff Act of 1930, 19 U.S.C. § 1616(a) (1980}, both as amended before
or after the effective date of this section.

History: Laws 1986, ch. 87, § 1.

Compiler's notes. — The Tariff Act of 1930, 19
USC 16186, referred to in this section, was repealed in
1986. For present comparable provisions, see 19 USC
. § 1616a.

29.1-11. Authorization of tribal and pueblo police officers and certain fed-
eral officersto act as New Mexico peace officers; authority and
procedure for commissioned peace officers.

A. All persons who are duly commissioned officers of the police or sheriff's department of any New
Mexico Indian nation, tribe or pueblo or who are law enforcement officers employed by the bureau of
Indian affairs and are assigned in New Mexico are, when commissioned under Subsection B of this
section, recognized and authorized to act as New Mexico peace officers. These officers have all the
powers of New Mexico peace officers to enforce state laws in New Mexico, including the power to make

arrests for violation of state laws.
B. The chief of the New Mexico state police is granted authority to issue commisgigng as New Mex-
o ico peace officers to membe gl NN Y New Mexico Indian nation,
tribe or pueblo or a law enforcement officer employed by the bureau of Indian affairs to implement the
provisions of this section. The procedures to be followed in the issuance and revocation of commissions
and the respective rights and responsibilities of the departments shall be set forth in a written agree-
ment to be executed between the chief of the New Mexico state police and the Indian nation, tribe or

pueblo or the appropriate federal official.

e Inaian naton, tripe or pueblo, bul not the bureau of Indian aiifairs, sha
of adequate public liability and property damage insurance for vehicles operated by the peace officers |
and police professional liability insurance from a company licensed to sell insurance in the state;

% 34838 A

police training that is approved by the director of the New Mexico law enforcement academy;

(3) the chief of the New Mexico state police shall have the authori.ty to suspend any commission
granted pursuant to Subsection B of this section for reasons solely within the chief's discretion;

6 ‘
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(4) if any provision of the agreement is violated by the Indian nation, tribe or puebls or any of
its agents, the chief of the New Mexico state police shall suspend the agreement on five days' notice,
which suspension shall last until the chief is satisfied that the viclation has been corrected and will
not recur;

(5) the goldenrod-colored officer's second copy of any citation issued pursuant to a commission
authorized by this section shall be submitted within five days to the chief of the New Mexico state
police;

(6) any citation issued pursuant to a commission authorized by this section shall be to a mag-
istrate court of New Mexico; except that any citations issued to Indians within the exterior boundaries
of an Indian reservation shall be cited into tribal court;

(7) the agreement or any commission issued pursuant to it shall not confer any authority on a
tribal court or other tribal authority that the court or authority would not otherwise have;

(8) the authority conferred by any agreement entered into pursuant to the provisions of this
section shall be coextensive with the exterior boundaries of the reservation; except that an officer com-
missioned under this section may proceed in hot pursuit of an offender beyond the exterior boundaries
of the reservation, and the authority conferred in any written agreement between the chief of the New
Mexico state police and the Navajo Nation may extend beyond the exterior boundaries of the Navajo
reservation to and including the area enclosed by the following description:

Beginning at a point where the southern boundary line of the Navajo Nation reservation intersects
the western right-of-way line of US 491, and running thence; southerly along the western right-of-way
line of US 491 to the northerly city limits of Gallup; thence, easterly along the northerly city lim-
its of Gallup to the northern side of the right of way of I-40; thence, in an easterly direction along
the northerly side of the right of way of [-40 to the northerly limits of the village of Prewitt; thence,
in a straight line between the northerly boundary of the village of Prewitt to the southerly bound-
ary of Ambrosia Lake; thence in a straight line between the southerly boundary of Ambrosia Lake to
the southerly boundary of Hospah; thence, east along a straight line from the southerly boundary of
Hospah to the southern boundary of Torreon; thence along the easterly side of the right of way of state
road 197 to the westerly city limits of Cuba; thence, north along the westerly side of the right of way
of state road 44 to the southerly beundary of the Jicarilla Apache Nation reservation; thence, westerly
along the southerly boundary of the Jicarilla Apache Nation reservation to the southwest corner of
that reservation; thence, northerly along the westerly boundary of the Jicarilla Apache Indian reser-
vation to a point where the westerly boundary of the reservation intersects the southerly side of the
right of way of state road 44; thence, northerly along the southerly side of the right of way of state road
44 to its intersection with the northerly side of the right of way of Navajo road 3003; thence, along the
northerly side of the right of way of Navajo road 3003 to a point where the northerly side of the right of
way of Navajo road 3003 intersects the westerly side of the right-of-way line of state road 371; thence,
northerly along the west side of the right of way of state road 371 to the southerly side of the right
of way of Navajo road 36; thence, westerly along the southerly side of the right of way of Navajo road
36 to the eastern border of the Navajo Nation reservation; thence, along the eastern and southerly
borders of the Navajo Nation reservation to the point of beginriing.

The municipalities of Cuba and Gallup and the villages of Thoreau and Prewitt are excluded from
the grant of authority that may be conferred in any written agreement entered into pursuant to pro-
visions of this section; provided, however, any written agreement may include under such grant of
authority the communities of Ambrosia Lake, Hospah, Torreon, Lybrook, Nageezi, Counselors and
Blanco Trading Post and those communities commonly known as the Wingate community; the Navajo
Nation Blue Water ranch area of the Thoreau community; the Prewitt community, exclusive of the
village of Prewitt; the Haystack community; the Desidero community; the Sand Springs community;
the Rincon Marquis community; the Charley Jesus Arviso and the Castillo community; and state read
264 beginning at the point where it intersects US 491 and ending where state road 264 mtersects the
Arizona-New Mexico state line; and

(9) the chief of the New Mexico state palice or the chief's designee and the Indian nation, tribe
or pueblo or the appropriate federal official shall be required to meet at least quarterly or more fre-
quently at the call of the chief of the New Mexico state police to discuss the status of the agreement
and invite other law enforcement or other officials to attend as necessary.

D. Nothing in this section impairs or affects the existing status and sovereignty of an Indian nation,
tribe or pueblo as established under the laws of the United States.

E. All persons who are duly commissioned federal law enforcement officers employed by the federal
bureau of investigation; drug enforcement administration; bureau of alcohol, tobacco and firearms;
United States secret service; United States customs service; immigration and naturalization serviee;

: 7
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United States marshals service; postal inspection service; United States probation department; and
United States pretrial services agency; and other appropriate federal officers whose primary duty is
law enforcement related, who are assigned in New Mexico and who are required to be designated by
the county sheriff an a case-by-case basis in the county in which they are working, are recognized and
authorized to act as New Mexico peace officers and have all the powers of New Mexico peace officers
to enforce state laws in New Mexico, including the power to make arrests for violation of state laws.
The department of public safety shall maintain a registry that lists the name and affiliated federal
agency of every federal law enforcement officer recoghized and authorized to act as a New Mexico
peace officer pursuant to the provisions of this subsection. This subsection shall not be construed to
1mpose hablhty upon or to require indemnification by the state for any act performed by a federal law

e provisions of S I of this section regarding designation of federal law enforcement
ofﬁcers by a county sheriff do not apply to federal law enforcement officers who are duly commissioned
officers of a police or sheriff's department for an Indian nation, trlbe or pueblo in New Mexico or who

Yolning 1n this section Iimits, Impairs v
pursuant to Chapter 4, Article 41 NMSA 1978 duly commissioned state or federally certified officers
who are employees of a police or sheriff's department of an Indian nation, tribe or pueblo in New Mexico
or who are federal law enforcement officers employed by the bureau of Indian affairs as deputy sheriffs
authorized to enforce New Mexico criminal and traffic law.

SE— Py T T T Y -
History: 1953 -Comp., § 39-1-12, enacted by ANNOTATIONS
Laws 1972, ch. 8, § 1; 1979, ch. 39, § 1; 1981, ch.
120, § 1; 1983, ch. 275, § 1; 1988, ch. 14, § 3; 1993, Off-reservations crimes. — State officers have
ch. 179, § 1; 1995, ch. 186, § 1; 1997, ch. 260, § 1; the authority to enter Indian country to investigate
2002, ch. 92, § 1; 2005, ch. 290, § 1. off-reservation crimes committed in their presence by
The 2005 amendment, effective June 17, 2005, Indians, so long as the investigation does not infringe
added Subsection G to provide that nothing in this on tribal sovereignty by circumventing or contraven-
section limits, impairs or nullifies the authority of ing a governing tribal procedure. A traffic stop which
county sheriffs to appoint duly commissioned state included the administration of field sobriety tests, did
or federally certified officers who are employees of a not circumvent or contravene the Navajo Nation Code
police or sheriff’s department of an Indian nation, and, therefore, did not infringe on the sovereignty of
tribe or pueblo in New Mexico or who are federal law the Navajo Nation. State v. Harrison, 2010-NMSC-
enforcement officers employed by the bureau of Indian 038, 148 N.M. 500, 238 P.3d 889, affg 2008-NMCA-
affairs as deputy sheriffs authorized to enforce New 107, 144 N.M. 651, 190 P.3d 1146.
Mexico criminal and traffic law. Authority of non-cross-commissioned officer.
The 2002 amendment, effective May 15, 2002, — A state police officer, who is not cross-commissioned
deleted "payment" following "authority” in the section with the bureau of Indian affairs or the tribe, may
heading; and deleted Paragraph C(10), which provided pursue an Indian onto the reservation, across juris-
for payment from the law enforcement protection dictional lines, for a minor traffic offense committed
fund to tribes or pueblos for each commissioned peace outside the reservation and after determining that the
officer in the tribe or pueble. officer lacks jurisdiction, the officer may continue to
The 1997 amendment, effective July 1, 1997, in detain the Indian and collect evidence for use against
Subsection E, in the first sentence, inserted "United him. State v. Harrison, 2008-NMCA-107, 144 N.M.
States probation department; United States pretrial 651, 190 P.3d 11486, aff'd, 2010-NMSC-038, 148 N.M.
gervices agency;”, deleted "as designated by the chief 500, 238 P.3d 869.
of the New Mexico state police upon a recommendation Inconsistency between written agreements. —
by & county sheriff* preceding "who are assigned”, and It is inconsistent for the legislature to require a writ-
inserted "and who are required to be designated by the ten agreement for the issuance of a cross commission
county sheriff on a case-by-case basis in the county in under this section between state law enforcement and
which they are working”, added the second sentence; Indian tribal police officers and not require a written
and added Subsection F. agreement for mutual aid agreements under Section
The 1995 amendment, effective June 16, 1995, 29-8-3 NMSA 1978. State v. Branham, 2004-NMCA-
substituted "pursuant to provisions of* for "under” 131, 136 N.M. 579, 102 P.3d 646.
near the end of Paragraph (8) in Subsection C, and Authority of cross-commissioned officer —
in Subseetion E deleted "and" preceding “postal” and Traffic stop and detention and arrest are not illegal
substituted "whose primary duty is law enforcement where Navajo tribal officer acted as a New Mexico
related, as designated by the chief of the New Mexico peace officer with authority te enforce the Motor Ve-
state police upon a recommendation by a county sher- hicle Code on non-Indian land in the city of Gallup.
iff* for "as designated by the chief of the New Mexico State v. Martinez, 2005-NMCA-052, 137 N.M. 432,
state police”. 112 P.3d 293, cert. denied, 2005-NMCERT-005, 137
The 1993 amendment, effective June 18, 1993, N.M. 522, 113 P.3d 345.
inserted "payment” and substituted "commissioned Because Navajo tribal officer claims to have been
peace officers” for "commissioning” in the section deputized by the McKinley County sheriff, Subsection
heading; added Paragraph (10} of Subsection C; and C(8) of Section 29-1-11 NMSA 1978 does not defeat
made minor stylistic changes in Paragraphs (2), (4}, his claimed authority to act as a cross-commissioned
(8), and (9) of Subsection C and in Subsection E. county deputy. State v. Martinez, 2005-NMCA-052,
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137 N.M. 432, 112 P.3d 293, cert. denied, 2005-NM-
CERT-005, 137 N.M. 522, 113 P.3d 345.

Authority of non-eross-commissioned officers.

— A non-cross-commissioned federal police officer has
the lawful authority not only to stop a motor vehi-
cle within an Indian reservation, but also to issue the
driver a federal traffic citation based on state law. Ry-
der v, State, 98 N.M. 316, 648 P.2d 774 (1982).

A non-cross-commissioned bureau of Indiag affairs
officer is empowered to stop a vehicle within the
borders of an Indian reservation for a traffic law
offense and, upon determining that the offender is a
non-Indian, to request him to wait until a cross-com-
missioned BIA officer arrives. State v. Ryder, 98 N.M.
453, 649 P.2d 756 (Ct. App.), affd, 98 N.M. 316, 648
P.2d 774 (1982).

Authority of tribal police officer over non-In-
dian. — A tribal police officer has the authority to stop
and issue a tribal citation, and arrest a non-Indian, so

PEACE OFFICERS IN GENERAL

29-1-14

long as the Indian authorities promptly deliver up the
non-Indian offender, rather than try and punish him
themselves. State v. Ryder, 98 N.M. 453, 649 P.2d 756
(Ct. App.), affd, 98 N.M. 316, 648 P.2d 774 (1982).

Where state police officer initially stopped
defendant for speeding on Mescalero reservation,
because the officer did not have authority to enforce
Mescalero tribal traffic ordinances, defendant's mo-
tion to suppress evidence was properly granted. State
v. Branham, 2004-NMCA-131, 136 N.M. 579, 102 P.3d4
646.

Citations issued to non-Indians. — Traffic cita-
tions lawfully issued by a commissioned bureau of In-
dian affairs officer to a non-Indian cannot legally be re-
ferred to a tribal court, but should be referred to state
magistrate court. 1992 Op. Att'y Gen. No. 92-07.

Law reviews. — For annual survey of New Mexico
law relating to criminal procedure, see 12 N.M.L. Rev.
271 (1982).

29-1-12. Authorization to maintain and retake custody of Arizona prison-
ers.

An officer or employee of the Arizona department of corrections who has in his custody, pursuant to
Arizona law, a ward, offender or prisoner of the state of Arizona whom he is transporting from a facility
in Arizona to another point in Arizona via New Mexico or to a point in New Mexico for fire fighting
or conservation work shall maintain custody of such ward, offender or prisoner in New Mexico. Such
officer or employee may, in the event of escape of such ward, offender or prisoner in New Mexico, retake
such ward, offender or prisoner in the same manner as if such officer or employee were a New Mexico
police officer and such ward, offender or prisoner had been committed to his custody under New Mexico

law.

History: 1953 Comp., § 39-1-13, enacted by
Laws 1975, ch. 281, § 1.

29-1-13. Unclaimed property; inventory.

A peace officer shall immediately inventory and record any personal property that comes into his
possession and is taken under authority of law or is left in his possession or in the possession of the
state, county or municipality. As used in Sections 29-1-13 through 29-1-15 NMSA 1978, "peace officer"
means any full-time employee of a police or sheriff's department that is part of or administered by the
state or any political subdivision of the state and which employee is responsible for the prevention and
detection of crime and the enforcement of the penal, traffic or highway laws of the state.

History: Laws 1983, ch. 50, § 1. ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. —
Uniform Disposition of Unclaimed Property Act, 98
AL.R.2d 304.

29.1-14. Unclaimed property; authority to sell; notice of sale; deadly
weapons, controlled substances and other contraband ex-

cepted.

A. Any personal property having a fair market value greater than fifty dollars ($50.00) that has
been unclaimed by the true owner, is no longer necessary for use in obtaining a conviction, is not
needed for any other public purpose and has been in the possession of a state, county or municipal law
enforcement agency for more than ninety days shall be sold at public sale.

B. Prior to the sale of seized personal property, the law enforcement agency shall make a reason-
able attempt to notify the original owner of the seized personal property and shall publish a notice
of the sale of unclaimed personal property once each week for two successive weeks. The notice shall
contain: -

(1) a brief description of the personal property to be sold;

9
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L.oya v, Gutierrez
Supreme Court of New Mexico May 11, 2015 350 P3¢ 1155 2015 -NMSC- C17  (Approx. 17 pages)

350 P.3d 1155
Supreme Court of New Mexico.

Jose Luis LOYA, Plaintiff,
V.
Glen GUTIERREZ, Commissioned Officer of Santa Fe County,
Defendant/Third—Party Plaintiff/ Appellant—Petitioner,
V.

County of Santa Fe, Third—Party Defendant/Appeliee—Respondent.
No. 34,447. May 11, 2015,

Synopsis

Background: Arrestee brought § 1983 action against tribal police officer, who was
commissioned as deputy county sheriff and who prosecuted arrestee in state court for state
traffic offense committed on tribal land, alleging false arrest, malicious prosecution, and use
of excessive force. Officer brought third-party action against county, seeking declaratory
judgment that county was required to defend and indemnify officer The District Court, Santa
Fe County, Barbara J. Vigil, D.J., granted summary judgment for county. Officer appealed
The Court of Appeals, 319 P.3d 656, affirmed. Officer petitioned for certiorari

Hoidings: After grant of certiorari, the Supreme Court, Bosson. J., heid that:

1 mere fact that officer was ernployed as a tribal pofice officer did not per se exclude officer
from the New Mexico Tort Claims Act (NMTCA) definition of “public empicyee” for whom a
governmenial entity could be reguired to provide a defense from cenain actions,

2 officer was a person acting on benalf of government of in sefvice of governmental entity in
official capacity when he made arrest at issue, as would support finding that officer was a
“sublic employee” who was entitied to defense and indemnification by county,

3 showing waiver of tort hiability by a governmentat entity is not required before the entity 15
obligated by NMTCA to provide its employee with a defense ina § 1983 action against the
employee, when there are no tort claims asserted; and

4 officer was not acting as independent contractor when he made arrest at issue, as could
trigger exclusion from NMTCA definition of public empioyees entitled to defense and
indemnification

Reversed and remanded.

West Headnotes {10)

1 Civil Rights &= private Persons o Corporations, in Generai
Native American tribes and those acting under tribal law do not act under coler of
state law within the meaning of § 1883, but Native American actors may be
subject to a § 1983 claim if their actions are taken pursuant to state authonty. 42
U.5.CA § 1883
Cases that cite this headnote

2 Civil Rights ?;@"‘ State or territorial acton. ur individual or private action, in
generai
if an individual is possassed of state authority and purports to act under that
authority his action is state action. as could support a § 1983 clam 42 USCA
& 1983

Cases that cite this headnote

3 Indians B9 Non-lndian Defendant
A tribal police officer may have jurisdictionat authority (o enforce tribat civil traffic
ordinances against non-indians and may eject of exclutie a non-indian engaging
in criminal activity or may datain and transport the offender o proper state
authorities

https://a.next.westlaw.com/Document/1e97ae65 6f7e311e4b86bd602cb878 | fa/View/FullTe...
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Cases that cite this headnote

4 Indians % Non-indian Defendant
A tribal oficer may not arrest, charge, jall, or prosecute non-indian offenders for
victatior of state faw without some additional state authority.

Cases that cite this headnote

5 Officers and Public Employecs = Compensation and Fees
fMere fact that palice officer was employed as a tribal police officer did not per se
exciude officer from the New Mexico Tort Claims Act (NMTCA) definition of
“public employee” for whom a governmental entity could be required to provide a
defense frcm cergin actions. West's NMSA §§ 41-4-3, 41-4-4.

Cases that cite this headnole

6 Sheriffs and Constables e Disbursements and Incidental Expanses
Tribal police officer who had been commissioned as deputy county sheriff was a
person acting on behalf of government or in service of governmentat entity in
official capacity when he arrested non-indian motorist for state traffic offense
committed on tribal fand, as would support finding that officer was a “public
empioyee” who was entitied to defense and indemnification by county, pursuant
to the New Mexico Tort Claims Act (NMTCA), from motorist's § 1983 claim
against officer arising out of arrest, where county sheriff had authority under state
law to commission officer as deputy county sheriff, and officer was acting as
unpaid sheriffs deputy at time of arrest. 42 U.S5.C A_§ 1983; West's NMSA §§ 41
~4-3, 4144

Cases that cite this headnote

7 Indians &% Tribal officers and officials
County sheriff's letter to tribe regarding commission of tribal police officer 1o arrest
non-Indian motorists and prosecute state traffic offenses did not create any vaiid
agreement between county and tribe as to terms of officer's COmmission,
including purported term in which tribe would accept lability for officer’s actions
while effecting an arrest or pursuing a suspect, where there was no evidence that
tribal police chief, governor, or council ever acknowledged the existence of letter,
much less agreed to its terms, and there was na indication of any discussions
verifying that tribe had accepted terms set out in letter

Cases that cite this headnote

g8 Sheriffs and Constabies t@m Disbursements and Incidentat Expenses
Fact that tribal police officer wha had been commissioned as deputy county
sheriff did not meet definition of law enforcement officer, as a subcategory of
definition of public employee under the New Mexico Tort Claims Act (NMTCA),
under provision requiring governmentat entity to defend and indemnify public
employees in certain situations, did not preclude officer from meeting one of the
other subcategory definitions of public employee, despite argument that more
specific definition for law enforcement officer should prevail over more general
provisions fouching on same subject; Legislature had purposely fisted muitiple
categories, and court would assume it did so for a reason. West's NMSA §§ 41-4
-3 41-4-4.

Cases that cite this headnoie

g Officers and Public Employees E Compensation and Fees
Showing waiver of tort fiability by a governmental entity is not required before the
entity is obligated by the New Mexico Tort Claims Act (NMTCA) to provide its
employee with a defense in a § 1983 action against the employee, when there are
no tort claims asserted. 42 U .S CA § 1983; West's NMSA § 41-4-4.

Cases that cite this headnote

10 Sheriffs and Gonstables W Disbursements and incidental Expenses
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Tribal police officer who had been commissioned as deputy county sheriff was not
acting as independent contractor when he arrested non-indian for state traffic
offense on tribai land, and thus officer was not excluded as independent
contractor from requirement of New Mexico Tort Claims Act (NMTCAj that county
provide defense and indemnification from arrestee’s § 1983 claim against officer;
county sheriff had a dlear right, or indeed an cbligation, to controtf the actionscf a
deputy. 42 U.S.C A § 1983; West's NMSA § 41-4-3(F}

Cases that cite this headnote

Attorneys and Law Firms

*1156 VanAmberg, Rogers, Yepa, Abeita & Gomez, LLP, Carl Bryant Rogers, Santa Fe,
NM, Ray A Padilfa, P C., Ray A Padilla, Albuguerque, NM, for Petitioner

Law Offices of Michael Dickman, Michae! Dickman, Santa Fe, NM, for Respondent.

*1157 Robies, Rael & Anaya, P.C., Luis E. Robies, Frank T. Apodaca. Albuguergque, NM, for
Amicus Curiae New Mexico Association of Counties.

OPINION
BOSSON, Justice.

{1} Given New Mexico's highways that traverse both state and tnibal tlands, i is not
uncommon that a tribat police officer patroliing those highways may be commissioned as a
deputy county sheriff to arrest non-indians and prosecute them in state court when they
commit state traffic offenses on tribat land. In fight of those recurring facts, we determine a
county's legal obligation when a non-indian, arrested by a tribal officer and prosecuted in
state court for state traffic offenses, sues the arresting tribal officer for federal civil rights
violations. More particularly, we decide when the county has an obligation under the New |
Mexice Tort Claims Act, NMSA 1978, §§ 414-110-28 (1
(NMTCA), to provide fhat fribal police officer with a legal defense in the federal civil rights
acton The distnat court as well as our Court of Appeals found no such legai duty, in part
because it concluded that the tribal officer was not a state public employee as defined in the
NMTCA. We hold to the conirary, finding clear evidence in the text and purpose of the
NMTCA requiring the county to defend the tribal officer, duly commissioned to act as a
deputy county sheriff, under these circumstances endemic to the New Mexico experience

BACKGROUND

{2} On September 5, 2009, Officer Glen Gutierrez, on duty as a full-time salaried police
officer of the Pueblo of Pojoague and alsc commissioned as a Santa Fe County deputy
sheriff, was patroliing a portion of U.S. Highway 84/285 {ocated within the exterior boundary
of the Pojoague Pueblo. He was driving his tribally-marked and issued police vehicle and
was dressed in his full tribal uniform displaying his tribal badge. He was aiso carrying a
deputy's comrmission card issued to him by the Santa Fe County sheriff,

{3} Officer Gutierrez observed Jose Luis Loya making a dangerous lane change and
engaged his emergency equipment to signat Loya to pull over. Once stopped, Officer
Gutietrez asked Loya to step out of his vehicle and informed Loya that he was under arrest
for reckless driving in violation of NMSA 1978, Section 66—8~1 13 (1987), a state law. Officer
Gutierrez placed Loya in the back of his patrol vehicle and transported Léya to the
Pojoaque Tribat Police Department for processing. Loya, a non-indian, was not subject to
prosecution for vislation of tribal faw, and therefore, he was transported from the Puebio to
the Santa Fe County Adult Detention Center where he was incarcerated. Ultimately, Officer
Gutierrez prosecuted Loya for reckiess driving in Santa Fe County Magistrate Court.

1 2 {4} Loya felt aggrieved by what happened to him that night. Based on those
events. Lioya filed a civil complaint against Officer Gutierrez in the First Judiciat District
Court to recover damages for deprivation of his civil rights under 42 U.5.C. Section 1883
(19969 (Section 1983), claiming false arrest, maficious prosecution, and use of excessive
force. Section 1982 creates a civil action for damages under federal law ggainst any person
acting unger colar of state law who violates the Constitution and laws of the United States.
See 42 U.5.C. § 1883 "Mative American tribes and those acling under tribafl law dc not act
under color of state taw within the meaning of [Section] 1683, but Native—American actors
may be subject to a Section 1983 claim if their actions are taken pursuant to state authority
Williams v Bd. of Cnty. Comm'ts, 1998-NMCA--080, 20, 125 N.M. 445, 963 P 2d 522
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(ermphasis added}. “if an individual is possessed of state authority and purports o act under
that authority, his action is state action” /d. § 21 (internal quotation marks and citation
omitted}

3 4 {5} The State of New Mexico has exclusive criminal jurisdiction over non-
Indians for actions commitied within the exterior boundaries of a fribe or pueblo pursuant to
the Indian Puebic Land Act Amendmerts of 2005, See Pub.L. No., 109-133, 116 Stat. 2573
(2005). A tribal potice officer may have jurisdictional authority to enforce tribal civit 1158
traffic ordinances against non-Indians and may eject or exclude a non-indian engaging in
criminat activity of may detain and transport the offender to proper state authorities. See
Pueblo of Pojoaque Civil Traffic Code, Tribai Council Resolution No. 196295 (August 20,
1892). See also Duro v. Reina, 495 U 5. 678, 696-97, 110 S.Ct 2053, 108 L.Ed.2d 863
(19907}, A tribal officer may not arrest, charge, jail, or prosecute non-ingian offenders for
violation of state law without some additional state authority. /d.

{6} According to the affidavit of Pueblo of Pojoaque Police Chief John Garcia, the iimited
jurisdiction of tribal police officers historically created a gap in effective faw enforcement on
state highways located within the exterior boundaries of a tribe or puebio. The county sheriff
did not have adequate staff to combat criminal activity by non-indians on state highways
traversing tribal lands. Likewise, the tribat officers iacked authority to prosecute non-indian
offenders. To overcome this limitation and encourage jurisdictions to work together, the
Santa Fe County sheriff issued commissions to Pojoaque Puebio police officers {o act as
county sheriff's deputies.

{7} In the course of that practice, on June 23, 2008, Santa Fe County Sheriff Greg Soiano
issued a commission to Officer Gutierrez appointing him as a Santa Fe County deputy
sheriff for purposes of enforcing state fraffic laws and criminal statutes against non-indian
offenders for offenses committed within the exterior boundaries of Pojoague Pueblo To
qualify for the appointment, Sheriff Solanc required Officer Gutierrez to provide
documentation showing successful completion of state and/or federal law enforcement
training and certification, a written copy of his background investigation, and his written
application. Sheriff Sofano also required Officer Gutierrez to take the oath mandated by the
New Mexico Constitution to *support the Constitution of the United States, the Constitution
and faws of the State of New Mexico, the laws of the County of Santa Fe and faithfully and
impartialty discharge the duties of said office tc the best of [his} ability.” See N.M. Const. art.
XX, § 1 {*Every person elected or appointed to any office shall, before entering upon his
duties, take and subscribe to an oath or affirmation that he wiil support the constitution of the
United States and the constitution and laws of this state, and that he will faithfully and
impartially discharge the duties of his office to the best of his ability."}.

{8} As stated above, absent additional authority tribal police officers have no tegal authority
to charge non-indian offenders for a violation of state law even if the viofation is committed
on tribal land. See Duro, 495 U.S. at 69697, 110 S.Ct 2053, itis the commission as a
county deputy sheriff that gives tribat police the authority to make such arrests while acting
under state law. In this case, the very reason Officer Gutierrez, a tribal police officer, Is
subject to a Section 1983 claim for actions taken under color of state law, is because he was
acting under his state authority as a deputy sheriff, not tribal authority, when he charged,
detained, and prosecuted Loya under state law See Williams, 1998~NMCA~090, 1 20-21,
125 N.M. 445, 963 P.2d 522,

{3} Upon being sued, Officer Gutlerrez tendered two requests to Santa Fe County tc provide
him with a legal defense and indemnification, if necessary, in accord with the defense and
indemnification provisions of the NMTCA, § 41-4—4(B}, (D}. The County claimed i did nat
have any duty to provide a lega! defense and indemnification, asserting that Officer
Gutierrez was not a state "public employee” as defined by the NMTCA. See § 41-4-3(F).
Following the denial of his request. Officer Gutierrez filed a third-party comptaint in the Loya
itigation against the County seeking a declaratory judgment that the NMTCA required the
County to defend and indemnify him with respect to Loya's Section 1983 claims against
him. The County answered and asserted a counterclaim for declaratory judgment in its favor

{10} Both parties then filed motions for summary judgment, each basing its claim on an
interpretation of the County's duties under the NMTCA. The district court ruiec for the
County, finding that Officer Gutierrez was not entitled to a defense under the NMTCA. The
Gourt of Appeals affirmed. *1159 Loya v. Gutierrez, 2014-NMCA-028, 1 23, 319 P .34 856,
We granied certiorari to resolve a significant issue of law that potentially affects law
enforcement wherever state and tribal lands border each other throughout New Mexico.
Loya v Gutlerrez. 2014-NMCERT-00Z, 322 P.3d 1063
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DISCUSSION

The New Mexico Tort Claims Act

{11} The issue before us is whether the County is obligated to defend and potentially
indemnify Officer Gutierrez when he was sued for actions taken o charge, arrest, and
prosecute a ron-indian offencer in state court for viglating state law on Indian fand. The
parties agree that the NMTCA guides this determination. The defense and indemnification
provisions of the NMTCA, § 41-4-4(B), (D), set forth the obtigation of governmental entities
1o protect public employees when they are sued for actions taken in the scope of thelr
d}ties Specifically, Subsection (B} slates:

[A] governmentat entity shall provide a defense, including costs and atiormey ['s] fees, far
any public employee when liability is sougnt for:

(1) any tort alleged to have been committed by the public employee while acting within the
scope of his duty; or

(2} any violation of property rights or any rights. privileges or immunities secured Dy the
constitution and laws of the United States or the constitution and laws of New Mexico
when afleged to have been committed by the public employee while acting within the
scope of his duty

Section 41-4—4(B} (emphasis added). Likewise, if a settlement or judgment is entered
against a public empioyee acting within the scope of his or her duties, the governmental
entity is required to pay the judgment or settiement. Section 41-4—4(D). These provisions
ATE Thtended to protect “public employee(s]” from individual dabiiity when they are acting
within the scope of their duties, thus operating as a kind of statutory insurance policy. Risk
Mgmt. Div. v. McBrayer, 2000-NMCA~104, 6, 126 N.M. 778, 14 P 3d 43, Accordingly, we
focus first on whether Officer Gutierrez was acting as a "public employee” within the
meaning of the NMTCA when he arrested Loya on a state highway traversing tribal lands.

Whether Officer Gutierréz Is a Public Employee Under the NMTCA

{12} Section 41—4~-3(F) of the NMTCA defines “ ‘public employee’ " as “an officer, empioyee
or servant of a governmental entity, excluding independent contractors’ except for
“specificalty defined individuals not relevant nere. * [Glovernmental entity” means the state or
any local public body.” Section 41-4-3(B}. Siate’ ... means the state of New Mexico or
any of its branches, agencies, departments, boards, instrumentalities or institutions.” Section
41-4-3(H). * '[Ljocal public body’ means all political subdivisions of the state and their
agencies, instrumentalities and institutions.” Section 41-4-3(C). Based on these definitions
the County is a “governmental entity,” and the Pueblo of Pojoaque is not a ‘governmentat
entity” under the NMTCA.

{13} The question then is whether Officer Gutierrez was acting as a “public employee” for
the County when he arrested Loya. The “public employee” definition in turn identifies
MOHES of persons who are deemed o be “public employees,” two of which
paETtam (o this case. Section 41-4-3(F}. Section 41-4-3(F}(2) identifies “law enforcement
~BHIES as public employees.” Section 4 1—4-HEYIL I ifies i es” as th

BETsons acting o Iy fity g ici city
whether with or without compensation.”

Whether a Tribal Police Officer Can Also Be a Public Employee Under the NMTCA
Under Certain Circumstances

5 {14} The County makes a number of arguments as to wiy Officer Gutlerrez cannot be
a public empioyee under the NMTCA. | We consider them in the order of their presentation

*$160 {15} The County first argues that Officer Gutierrez is not a “public empioyee” based
on the opinion from the Court of Appeals in Wiliams, 1998-NMCA-080, § 26, 125 N.M. 445
883 P 2d 522, Williams involved a Navajo tribal officer who was “cross-deputized” as a San
Juan County sheriff's deputy, commissioned as a Bureau of indian Affairs special deputy
nolice officer, and certified by the New Mexico state police. id. § 2. The officer in that case
issued a tribal speeding ticket, under Navajo {aw, to a non-indian driving within the exterior
boundaries of fhe Navajo Nation. /d. ff 2. 3. The person receiving the tribal speeding ticket
(the plaintiffy sued the tribal officer under the NMTCA for atleged tortious behavior /d. ¥ 5.
25, The plaintiff argued that the tribat officer, though making the arrest under tribal law, was
subject nonetheless to the NMTCA because his “cross-deputization” to act under state law
as a deputy sheriff made him a "public employee” under the NMTCA id. 9 28.The Courtof
Appeals afirmed dismissat of the tort claims, hoiding that the mere issuance of a depuly
commission—without more—does not automatically fransform 2 tribal officer nto a “public
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employes’ under the NMTCA. /d. The Court in Williams noted that the tribal officer issued a
tribal traffic ticket, not a state traffic ticket, to the plaintiff and was therefore acting under
Navajo law when he was sued. /d. ] 3. fmportantly, the Court of Appeals feft open the
possibility that a tribal officer could be a *public empioyee” under the NMTCA if there were
more evidence than just the issuance of a state commission to the tribal officer. See
Witliams, 1998-NMCA-080, 125 N.M. 445, 983 P .2d 522

{18} This is just such a case. Unlike Williams, Officer Gutierrez was enforcing state law, not
tribal law, when he arrested L6ya and charged him in state court for violating state law
thereby aciing as 2 state officer and not a tribal officer . If Officer Gutierrez had issued a
THBaT ficke! to Loya under Pueblo authority, he would have been acting on behalf of the
Pueblo and the result would be the same as in Wifiams. The additional fact that Officer
Gutierrez was acting on behalf of the County, not the Pueblo, creates an important
distinction between the two cases, and thus provides the additional evidence missing from
Witiams. We conciude that the Court of Appeals' analysis in Williams is consistent with our
determination here that Officer Gutigrrez is not exciuded from the NMTCA definition of
“nublic employee” on the mere basis that he is alsc employed as a {ribal officer. We next
address whether Officer Gutierrez falls within one of the two identified categories of “public
wmder the NMTCA.

employe

{17} As set forth previously, one definition of a public employee under the NMTCA is a "law
enforcement officer.” Section 41—4—3(D} detines "law enforcement officer” as:

[A] fuli-time salaried public empicyee of a governmeantai entity, or a certified
part-time salaried police officer employed by a governmental entity, whose
principal duties under law are to hold in custody any person accused of a
criminai offense, to maintain public order or to make arrests for crimes.

Officer Gutierrez was not a “full-time salaried public employee” or even a “part-time salaried
police officer” of the County or any other “governmental entity” recognized by the NMTCA.
He was compensated by the Puebio of Pojoaque and not by the Gounty.

{18} This does not end the inquiry, however. In addition to the “law enforcement officer”

category, the NMTCA defines a public emplé');&_a'gs a “person [ ] acting on behalfor in_
"service of @ governmental entity In any official capacity, whether with or without
compensation.” Section 41-4—3(F}(3). The statute does not supply & definition for this *1161
~EEEGOTY. 50 we JooK Tirst fo the fext, Key v. Chrysler Motors Corp.. 1896-NMSC-038. 513,
127 N.M. 764, 818 F.2d 350 (“In interpreting statutes, we seek to give effect to the
Legislature's intent, and in determining intent we look to the fanguage used and consider the
statute's history and background.”.

Whether Officer Giitlerrez is a “Person Acting On Behalf Of Government Or in Service
Of a Governmental Entity in Any Official Capacity, Whether With Or Without
Compensation”

& {19} To meet this category of "public empioyee,” Qiﬁcer Gutigrreéz had tc be acting on
behaif of the County with or without compensation. Section 41-4-3{F}(3}. Officer Gutierrez .y
TUst also have been acting in any official capacity. /d. At first glance it would appear that
THicer Gutietrez satishies oboth requirements. At the time of the Loya arrest, Officer

~Butierrez was acting in an official capacity as a duly-sworn sheriffs deputy; he couid not
have legally arrested Lioya, a non-indian, any other way. When Officer Gutierrez made the
arrest, he was acting on behalf of the County, not the Pueblo, which continued through
Otiicer Gutierrez's prosecution of Loya in state magisirate court for the state traffic offense.
in order to be certain, however, we must first understand the nature of Officer Gutisrrez's
commission to act as a deputy sheriff. A brief history of these commissions neips inform this

understanding.

Histery Of Law Enforcement Commissions

{20} We start with the authority of a sheriff to commission & deputy. A sheriffs abiiity to
commission deputies is rooted in ancient English common law under which a sheriff has
inherent authority to vest his undersheriff with authority to perform every ministerial act the
principal sheriff may perform. State ex ref Geyer v. Griffin. 80 Ohic App 447, 78 N.E.2d
294, 298 (1847) (per curium},

[The deputy] acts for the sheriff in his name and stead  In the absence of
any statutory restriction, the sheriff has full power (0 appoint ... an
undersheriff, and as many general or special deputies as the public service
may reguire, who may discharge ali the ordinary ministerial duties of the

https://a.next.westlaw.com/Document/Ie97ae65617e3 1 1e4b86bd602¢b878 1fa/View/FullTe... 9/25/2015



Lova v. Gutierrez - WestlawNext Page 7 of 14

office, such as the return and service of process and the like. All acts of the
undersheriff or of the deputies are done in the name of the sheriff, who s
responsibie for them.

I, In modern jurisprudence, the common-law office of deputy sheriff remains much the
same and is the presumed rute unless a change is effected by the Constitution or state
statute. /d.

{21} In New Mexico, the power of a county sheriff to commission someone as a deputy to
“preserve the pubiic peace and (o prevent and guell public disturbances,” N.M. Alt'y Gen.
Op. 57-83 (1957}, was codified as early as 1856 by the Legisiative Assembly of the Territory
of New Mexico. That statute stales

Section 1. That the sheriffs in all the counties of this Territory shall have power to appoint
deputies....

Sec. 2 Each deputy ... shall take an oath to discharge faithfully the duties of his office,
and the sheriffs shall be respons{ilbie for the acts of their deputies as such.

Sec. 3. The said deputies are hereby authorized to discharge all the duties which belong
to the office of sheriff, that may be placed under their charge by their principals, with the
same effect as though they were executed by the respective sheriffs.

1855-56 N.M. Laws, ch. 2, §§ 1-3. Under that statute, the sheriff in every territorial county
had the power to appoint deputies as long as they took an oath to “discharge faithfully the
duties of his office” prior to entering upan the duties therecf. /d. § 2. In fine with common-law
principles, the statute mandated that “the sheriffs shall be responsfijble for the acts of their
deputies.” Id. in 1905, the Legisiature added eligibility requirements for deputy sheriffs.
NMSA 1915, § 1257 {1805) The same cath was later added to the New Mexico
Constitution. See N.M. Const art. XX, § 1.

“1162 {22} in 1891, the Legislative Assembly enacted an additional statute to require ali
appuinted special deputy sheriffs, marshals, police officers, or other peace officers in New
Mexico to be citizens of the Territory of New Mexico. 1891 N.M. Laws, ch. 60, § 1. The
statute was amended in 2006 to require that alf deputy sheriffs be United States citizens.
See NMSA 1978, § 4-41-10 (2006). The 1891 statute also required a written appointment
from the person authorized by law to appoint special deputy sheriffs before the appointed
person could “assume or exercise the functions, powers, duties and privileges incident and
belonging to the office of special deputy sheriff, special constable, marshatl or police [officer]
or other peace officer.” 1891 N.M. Laws, ch. 60, § 1

Extension Of Commissions To Tribal Officers

{23} During the 1950s, the New Mexico Attorney General issued several legal opinions
advising that full-time police officers employed by New Mexico tribes and puebios could be
commissioned as special deputies as long as they met statutory gualifications under NMSA
1953, Section 15-40-10 (1805); NMSA 1953, Section 15-40~12 (1901); and NMSA 1853,
Section 39-1-9 (1891). N.M. Att'y Gen. Op. 55-6305 (1955); N.M. Att'y Gen. Op. 57-83.
The Attorney General characterized these specially commissioned tribal officers as “unpaid
[county sheriffs] deputlies]” N.M Att'y Gen. Op. 66~91 {19663, Today, county sheriffs
maintain that authority under New Mexico law to appoint special sheriff's deputies to

“preserve the public peace and to prevent and quell public disturbances, including the
ad RUTar i §atisly statutory qualifications. See NMSA
TTGTE T A-A1-5 (1975) ( Depuly sherifis, appoiniment and term, merit systermn’y; NMSA

1978, § 4-41-8 (1905) {*Deputy sheriff, qualifications; character; revocation of
commission”); and NMSA 1978, § 4-41-9 (185556} {"Deputy sheriffs; powers and duties”).

Commissioning Triba! Officers By Contractual Agreement And Not Just By
Appointment
" {24} In addition o the authg

AcT NMSA 1878 &% 20-8-1 to =3 (1971), authorizes fajny state . inty ormunicipal

agency having and maintaining peace officers [to] enter inip mutual aid agreements with any
public agency as defined n the Mutual Aid Act, with respect to law enforcement.” Section 29
~8-3. Other “public agenclies]” include “an indian ribal counc, indian pueblo councl and
the state or any county or municipality thereof.” Section 29-8-2 To be vatid, a mutual aid
agreement must be in writing and approved by both the “public agency”—in this case the
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Pueblo of Pojoague—and the governor of Mew Mexico. See Stafe v. Branham. 2004-NMCA
131, 9 14, 136 N.M. 579, 102 P 3d 648, see also § 26-6-3.

{25}Ihe other type of statutory agreement, referred o as a "cross-CoMMmIsSsion agreement,”

is authorized under NMSA 1978, Section 29-1—11 (2005} This provision authorizes the e
chief of the New Mexico state police to issue commissions as New Mexico peace officersio.
members of tribal police departments as fong as statutory procedures are foliowed and the
requirements and responsibilities of each ertity are set forth in a formal written agreement.
Section 29--1-11(B}. Originally, the statute only authorized cross-commissicn agreements
between the New Mexico state peiice and members of the Navajc police department. NMSA
1853, § 39-1-12 (1872}, in 1979, the Legislature amended the statute to authorize state

police to enter intc agreements with members of any New Mexico tribe or puebic. NMSA

1678, § 29-1-11(B) (1979). As indicated, this statute only pertains ¢ agreements with the
state police

{26} The 1979 amendment also added several conditions to be included in a cross-
commission agreement, including a training requitemeant for all commission applicants, proof
that the fribe or pueblo entering into the agreement has adequate public liability and property
damage insurance for vehicles *1163 operated by the peace officers and palice professional
liability insurance, and a requirement that the chief of the New Mexico state police and the
—{ABE o puebio meet at least quarterly to discuss the status of the agreement. /d 1 C.
Trporantly, in 2005 the Legislature added a subsection to the statute cautioning that these
procedures in the cross-commission statute are separate from, and do not “impair] | or nullif
[y} the traditionat “authcrity of county sheriffs tc appoint ... duly commissioned state or
federally certified officers who are employees of a police or sheriff's depariment of an indian
nation, tribe or pueblo in New Mexico ... as deputy sheriffs authorized to enforce New
Mexico criminal and traffic law " Section 20-1-11{G}.

{27} Thus, the Mutual Ald Act and the statute authorizing cross-commission agreements are
not, and never have been, the exclusive source of auth
SHCer to 30t under state law as a deputy sheriff. Sheriffs retain that traditional authority,
got o carly Terrtonal aays, o appoint deputies, including tribal
palice officers, to assist the sheriff in the enforcement of New Mexica criminai and tratfic law
These appointments may occur, pursuant to the sheriff's historic authority under Section 4
~41-5, without a formal agreernent between governmental entities ana, more to the point,
without any assurance that the tribe will indemnify the county in the event of itigation.

{28} Accordingly, Santa Fe County Sheriff Sotano had the authority under state law 1o
commission Officer Gutierrez, notwithstanding the lack of any formal agreement between
the County and the Puebio of Pojoaque. At the time of the Loya arrest, Officer Gutierraz
was duly acting as an unpaid sheriff's deputy, a volunteer, no different from any volunteer
deputy commissioned over the past century.

The Effect Of the Sheriff's Unanswered Letter To the Puebio

7 {25} The County argues, however, that in this particular instance Sheriff Sclano issued
the commission subject to the provisions set forth in the January 24, 2005, fetter fram Sheriff
Solanc to Puebio of Pojoaque Tribal Police Chief John Garcia. According to the County, that
letter memorialized the scope of authority conferred upon Officer Gutigrrez, provided rules
for commissioned deputies to foliow when acting on behalf of the County. and defineated
financial responsibilities between the County and the Pueblo. in particuiar the letter stated
that the Pueblo of Pojoaque shall be fiabie if a commissioned officer “is sued for actions
taken while effecting an arrest or pursuing a suspect.” The County argues that the letter
created an agreement between the County and the Puebio of Pojoaque and that Officer
Gutierrez is commissioned pursuant {o the conditions set forth in that agreement, mcluding
the Pueblo's assumption of liability

{30} We fing the County's position unpersuasive. The record is devoid of any evidence thal
Pojoaque Palice Chief Garcia, the Pueblo Governar, or the Pueblo Councitever .,
acknowledged the existence of that letter, much less agreed to its terms Officer Gutierrez
" Claimed that he was unaware of the letter at the time he took the oath of office as 2 .
“ETmissioned deputy Shenfl The district court below issued no coatrary findings. Nothipgie .
the record indicates any efforts by Sheriff Sofano to follow through with these purported (and
unifateral} conditions. There is no indication of any discussions verifying that the Pueblo had
accepted fiability for its officers. Accordingly, we need not decide the letter's lega!l efficacy
without any evidence of its acceptance. And we certainly could not decide the letter's legal
efficacy without hearing from the Pueblo. See Santa Clara Puebio v. Martinez, 436 U.S. 49,
58 98 S Gt 1670, 56 L Ed.2d 106 (1978) ("it is settied that a waiver of sovereign rmmunity
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cannct be implied but must be unequivocally expressed.” (internal guotation marks and
citations omitted)y, Am. Indian Agric. Credit Cansortium, Inc. v. Standing Rock Sioux Tribe.
780 F.2d 1374, 1379 (8th Cir 1685) (“{Nlothing short of an express and unegquivocal waiver
can defeat the sovereign immunity of an indian nation "}

}As discussed earlier, the Legislature has provided for agreements between Native
— American trives and the State, hut this *1164 letter does not fall within anything the ..

[ Legislature has authorized. Without a written, executed agreement, it does not comply with.
sz The letier does not create a valid cross-comimission
agreement under Section 29-1-11 because those agreements are limited to commissions
issued by the New Mexico state police. In fact, the statute clearly states that the authority of
county sheriffs to appoint duly commissioned deputies is not limited, impaired or nuliified by
the provisions of Section 29-1-11. See Section 29~1~11(GJ. The statute allows for the
appeintment of commissioned deputies {inctuding tribal officers), but makes no reference to
the kind of agreement envisioned here, including assumption of liability. /d.

132} Accepting that Officer Gutierrez was commissioned as a volunteer sheriff's deputy ang
not pursuant to any formal agreement executed under New Mexico statute, we return {o our
initial, "working” determination that Officer Gutierrez seemed fo be acting as a “public
employee” under the NMTCA when he arrested and prosecuted Loya. See § 41-4-3(F). As
an unpaid geputy, Officer Gutierrez was acting in an “official capacity” and "gn behalf or in
service of the County sheriff and Santa Fe County See § 41-4-3(F)(3). Satisfaction of *
these two requirements necessarily makes Officer Gutierrez a “public empioyee” underthe
NIATCA: he was a “person| ] acting on behalf or in service of a governmental entity [the
~TSounty] in any official capacity, whether with or without compensation.” fd Asa‘public .,
mee Tnder that section of the NMTCA, Officer Gutierrez was enfitiedfotshenefils

mcluding a legal defense and indemnification.

{33) As an aside. it is of no import that the County did not compensate Officer Gutlefrez for
his service. The fanguage in Section 41-4-3(F)(3) "with or without compensation” is an
“express declaration of legislative intent in including volunteers acting on behalf of a
governmentat entity within the purview of the [NMJTCA." Cefaya v. Hall, 2U04-NMSC-005, b
9 135 N.M. 115, 85 P 3¢ 239, There is clear legislative intent to protect both paid
employees and volunteers from personat fiability for actions taken on behalf of their
“governmental entity” employer with or without any agreement pertaining to indemnification
and legal defense. We see no reason why Officer Gutierrez, an unpaid sheriffs depuly,
should be treated any differently simply because the Legislature aiso intended to provide
protection from personal liability for fulktime “law enforcement officers” as defined under the
NMTCA. The NM s her employee and “protects the
public by ensuring that government will be financially accountable when vaiunteers working
WA Thew scope of Quly’ are hauled into court, Celaya, 2004-NMSC-005, 19, 135 N.M.
115,85 P 3d 739.

As a Tribal Police Officer, Officer Gutierréz is Not Limited To the “Law Enforcement
Officer” Subcategory Of “Public Employee”

8 {34} The County further argues thatevenif a tribal potice officer may technically fit
within the definition of a "public employee” as a person “acting on behalf ... of ... government
i 1. in any official capacity,” the operative category in this inguiry is nonethelass limited to
“law enforcement officer " See § 41-4-3(D}, (F). According to the County, because Officer
Gutigrreéz was purporting to act specifically as a law enforcement officer and not generally
as a public employee when he arested and charged Liéya, then he can only qualify under
the NMTCA as a “law enforcement officer.” As previously acknowledged, of course, Officer
Gutierrez is not a “law enforcement officer” as defined under the NMTCA because he is not
a “full-time salaried public employee” of the County. What the County is really trying to do,

“harefore. is 1o exclude Officer Gutlerrez and other unpaid sheriff's deputies from the
protections provided by the NMTCA because the County does not pay them a salary fortheir
Fiee. We first look at the policy implications of such as position.

{35} Presumably aliowing the County sheriff to commission tribal police officers as deputies

has enhanced the Taw enforcement presence and effectiveness within the County, resut g
T wnproved public safety at BB OF 185 Chief John Garcia
“Buebto of Pojoaque Tribal Folice Department in Loya v. Gutlerrez, First Judicial District

Court No D—101-CV-2010-3854, dated November 10, 2011. The County seeks (o keep

that bensfit while denying any responsibility for the risks arising from ils creation—namely

AETGFE Taken by volunieer deputies who are sued while acting on the County's benalf. The
“CHURTYS position would leave hose unpaid deputies exposed to perscnal tiability, lefl to pay
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the costs of their own defense, while simultaneously leaving members of the public like Loyé

without any realistic chance of financial recourse. To put the matter delicately, such a result

WOl §8enT 1o Be at 0dds with sound public policy. The Legislature may opt for 8:Ch 8
“Course, But we would need an unambiguous expression of legistative intent, far from what

JenEvE AR e

{36} The County argues that the more specific pubiic employee definition—law enforcement
officer—should prevail over more general provisions touching on the same subject. The
County's argument proceeds as follows; Officer Gutierrez was acting in a law enforcement
officer capacity when he stopped and amested Loya, the term “law enfercement officer” is a
more specific subcategory of “public empioyee” than “persons acting on behaif of,” so "law
enforcement officer” should be the operative category.

{37} The proposition that specific prevalls over general stems from a case where the notice
requirements stated within a statute conflicted with the notice requirements set forth in a
rule. Prod. Credit Ass'n v Williamson, 1988-NMSC~041, 107 N.M, 212, 7565 P.2d 56. This
Court held that the statute addressed the specific type of proceeding at issue in the case
and was therefore controlling over the rute which addressed generat notice reguirements,
hence creating the specific over general rule of statutory interpretation. /d. 1 5.

{38} Here, we are not dealing with different parts of a statute or a conflict between a slatute

and a rule; we are looking at one definitior. The definition of “public employee” includes o

different categories. See § 41-4—3(F). “Law enforcement officer” might be more focused

than “persons acting on behalf or in service of a governmental entity in any official capacity.”

but that does not make it more specific for purposes of statutory construction. The

Legistature purposely listed multiple categories, and we must assume it did so for good

reason. We cannot alfow the County to fimit the categories avaitable to Officer Gutierraz

withaut ignoring the clear intent of the Legislature. As a result, we dectine {o adopt the
“Tsunty's position that Officer Gutiarrez must meet the “law enforcement officer” definition in

Brder to be recognized as a “public employee.”

The Duty To Provide a Defense In a Section 1983 Action Is Not Subject To the State's
Assertion Of Sovereign Immunity

9 {39} The County next argues that even if Officer Gutierrez is a *pubtic empioyee”
under the NMTCA. there is NG duty to provide a tegal defense here because both the County
and Officer Glitierrez are immune from liability. Under the NMTCA, the State’s general
policy is that "governmental entities and public empioyees shali only be liable within the
limitations of the Tor Claims Act.” Section 41-4-2(A). The County interprets this policy
statement to mean that it has a duty to defend its emplo;ees only when it is or could be
iabie for a tort for which sovereign immunity has been waived under the NMTCA,

{40} The NMTCA asserts sovereign immunity from liability for any tort except as waived by
Sections 41-4-5 to —12. See § 41-4-4(A). Here, the County argues it is immune from suit
because none of the stated waiver exceptions apply. Specifically, Officer Gutiérrez cannot
be sued under Section 41—4-12,2 the only walver exception otherwise applicable to this
situation, because, as stated *1766 eariier in this opinion, Officer Gutlerre is not a full time
salaried "law enforcement officer” for the County. If there can be no NMTCA liability, then the
County has no duty fo defend. With respect, the County misperceives the law in several
respects.

{41} The terms "waiver” and *sovereign immunity” do not appear anywhere in the text of
Section 41—4—4(B), the provision that sets forth the County's duty to provide a legal defense.
in order to accept the County's argument that the defense obiigation is dependent upon a
statutory waiver of sovergign immunity, we wouid have to read words into Section 4144
(B}, timiting the County's defense obtigation to actions brought under one of the torts for
which sovereign immunity has been waived. But Section 41-4-4(B) does not say that; it
imposes no such limitation. The statute reads, “a governmental entity [the County] shall
provide a defense . when fiability is sought for” (1) "any tort” of (2) “any violation of ... any
rights, privileges or immunities secured by the conslitution and laws of the United States
[civil rights claims]. " /d. Textually then, Section 41-4—4(B) requires a defense equally for
(1) claims that are torts for which sovereign immunity has been waived, and {2} claims that
are not torts (civil rights claims) for which sovereign immunity has not been waived under the
NMTCA.

{42} in addition fo being at odds with the statute’s text, the County’'s position would ssem to
contradict seffled nsurance law and the expectations that normally arise with respect to an
insurer's duty o defend. it is the norm that an msurer, though denying coverage and lability,
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must nonetheless defend its insured untess and until it receives a judicial ruling in its faver |

W. See Miffer v. Triad Adoption & Counseling Servs., Inc,
2003-NMCA-055, § 9, 133 N.M. 544, 65 P.3d 1099 ("If the aliegations of the complaint or
the alleged facts tend to show that an occurrence comes within the coverage of the policy,
the insurer has a duty to defend regardiess of the ultimate liability of the insured.”); see a/so
Lujan v, Gonzales, 197 2NMCA-098, § 22, 84 N.M. 228, 501 P.2¢ 673 (an insurer's "good
faith belief that there was no coverage .. is not a defense to the breach of the duty to
defend”.

{43} Here, contrastingly, the County, white denying any liability to Loya for Officer
Gutigfrez’s aclions, wants (o be rehieved of any duty to defend Officer Gutierrez even
before it obtaing a ruling in Its favor. The County, uniike a normal insurer, would leave Officer
Gutierrez, in the position of an insured, to fight off iability on his cwn at his Gwn expense.
This would appear to fly in the face of Section 41-4-4(B) which equates the duties of the
County with the duties of an insurer. See § 41-4-4(Bj ("Unless an insurance carrier provides
a defense, a governmental entity shall provide a defense ... for any public employee when
liability is sought for" (1) a tort or (2) civil rights viotations under federal or state law.)

{44} Focusing on the specific rights and obligations set forth in the NMTCA, Section 41-4—4
(A) asserts sovereign immunity from liability except as waived; however, the assertion is only
for immunity from tort fiability, not civit rights liability. See § 41-4--2(B} ("Liability for acts or
omissions under the Tort Claims Act shall be based upon the traditional tort concepts of duty
and ... standard of care ", § 41-4—4(A} {“A governmental entity and any public employee ...
are granted immunity from liabifity for any tort except as waived by ... Sections 41-4-5
through 41-4-12.").

{45} The NMTCA does not grant immunity from liability for federal civil rights actions, nor
could it do so under the Supremacy Clause of the United States Constitution. Seg lLSe
Const. art, VI, ci. 2 (“This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof ... shall be the supreme Law of the Land."}. See also Howlett v.
Rose, 496 U.S. 356, 375-76, 110 S.Ct. 2430, 110 L Ed.2d 332 {1990) (noting that state laws
that atternpt to provide for immunities “over and above those already provided in § 1983" are
preempted); Martinez v California, 444 U.S. 277, 284, n. 8, 100 5.Ct 553, 62 L.Ed.2d 481
(1980" (noting that “[cjonduct by persons acting under color of state law which is wrongful
under 42 U.S.C § 1983 ... cannot be immunized by state law” because a “construction of the
*1167 federal statute which permitted a state immunity defense to have controlling effect
wouid fransmute a basic guarantee into an iflusory promise; and the supremacy clause of
the Constitution insures that the proper construction may be enforced” (internal guotation
marks and citations omitied)). Government officiais can be sued in their individugal capacities
for damages under Section 1983, Hafer v. Meio, 502 U.S. 21, 30-31, 112 S.Ct 358, 118

L Ed.2d 301 {1391); and in their official capacity for injunctive relief, Vannv. U.S Dep't of
Interfor, 701 F.3d 927, 928 (D.C.Cir.2012)

{48} It follows, therefore, that the listed waivers, including Section 41-4-12, are only relevant
when liability is sought for the torts listed therein. ¥ But here, the suit Loya brought against
Hicer Gutisirez alleges violations of federally protected constitutional rights under Section
1983, and does not allege tort liability. Loya, 2014-NMCA-028, 8, 319 P.3d4 656.
Eecordingly, the waiver exceptions under Section 4 t—4-4(A} would seem to have no bearing
on the County’s obligation to provide a defense when liabifity is sought against its employee
for viclation of federal constitutional rights

{47} The same is true for the County's duty to indemnify Officer Gulierrez in theeveniofa,
judgriient agamst im. 1he County must pay that judgment under the clear language of the
NMTCA. See § 41-4-4(Dy ("A governmentai entity shalf pay any settiement or any final

~ T BITETET A0AINSt @ public employee for (1) any (off or (2} violation of federal
constitutional rights.). An award of punitive damages, which are not even authorized under
the NMTCA, Section 41-4—19(D}, must also be paid by the governmental entity/insurer
under the NMTCA if sustained “under the substantive law of a jurisdiction other than New
Wiexico, including ... the United States of America.” Section 41-4-4(C} Here again, there
appears to be no statutory link between the County's obligation to defend and indemnify 2
public employee and the separate question of whether the County can be held liable for one
of the torts enumerated in the NMTCA for which sovereign immunity has been waived

{48} History supports our conclusion. The NMTCA, as originally enacted, only requiied a
governmental entity to provide a defense when liability was alleged for torts committed by
the employee. See 1576 N.M. Laws, ch. 58, § 3(C}. Under the original statute, it is possible
that the obligation of the governmental entify 1o provide a defense was dependent upon
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express waiver of liability because the statute only required the entity to provide a defense
for tort actions. I the statute today read as it did in 1976, it might have been necessary for
Officer Gutierre? to fit within one of the walver exceptions in order t¢ be provided with a
defense. See id (*When liability is alieged against any public employee for any torts alleged
to have been committed within the scope of his duty, whether or not alieged to have been
committed maliciously, fraudulently or without justifiable cause, the governmental entity shall
provide a defense.”}

149} tn 1677, however, the Legislature amended the statute and added a subsection to the
defense provision to require a governmental entity to provide a defense when liability is
scught for any violation of constitutional rights as well as for commission of the specific torts
for which liability was waived in the Act. See 1977 N.M. Laws, ch. 386, § 3(C) ("When
liabifity is alleged against any public employee for any torts alleged to have been commitied
within the scope of his duty, or for a violation of property rights or any rights, privileges or
immunities secured by the constitution ... the governmental entity shall pravide 2 defense
and pay any settiement or judgment.”}. Thus, the amendment expanded the duty to defend.

“1168 {50} It is clear from the added subsection, therefore, that there exists a clear right to
defense against civil rights claims with no reference to assertion of waiver of immunily from
those claims. See § 41-4-4(A). If the Legislature intended to condition the duty to provide a
defense upon a finding that immunity is waived, it would not have amended the original
statute to require an entity to provide a defense against civil rights violations without aiso
asserting immunity for those same violations.

{51} All of this makes sound policy sense. If a police officer or other pubiic employee can be
sued under federai law for vioiation of federally-sécured constitutionai rights while acting
within the scope of his or her duty, sound public policy supports a county not abandoning its
oFicer, But coming 1o the officer's assistance with a legal defense and indemnification if
necessary. Therefore, showing waiver of tort liabiity /s nof reguired before a governmental
entity is obligated to provide its employee with a defense in a Section 1983 action where

there are no tort claims asserted.

Officer Gutierrez Was Not Acting As an independent Contractor

10 {52} Because we determine that Officer Gutierrez otherwise meets the “public
empioyee"/definition, we now address the County's final argument that he is exciuded as an
independent contractor. Seew [ Piublic employee” means an officer, employee
or servant of a governmental entity, excluding independent contractors.”). The district court
determined that Officer GutierreZ faiied to meet the definition of "public employee,” so it did
not reach this issue. The County argues that even if Officer Gutierrez is otherwise a “public
employee” for purposes of the NMTCA, he was nonetheless acting as an “independent
contractor’ when he arrested, charged, and prosecuted koya.

{53} We start by questioning, without deciding, whether a sheriffs deputy couid ever “act” as |
an "independent contracior.” The common law rule, undisturbed by New Mexico statute has ..
~ 157G established thal a depuly acts on behalf of his sneriff. We are unaware of any siuation
it which a sheriff has lawfulty commissioned an individual to serve as a deputy without aisa
controlling, or reserving control over, the manner and means by which that deputy exercises
the authority conferred upon him by the sheriff, A functional law enforcement system
reguires accountability and uniformity among the officers. If a sheriff no longer had the duty
TS BVETSET THE ACTOMS BT Sworn deputies, chaos of at least a lack of critical accounfabilty
" would ensue. Rightfully so, the public would questicn such a rogue system of faw
m mrave doubts whether our Legisiature would tolerate such a system.

{54} That said, the County offers Segura v. Cofombe to support its position that a sheriff's
deputy can act as an independent contractor 895 F Supp.2d 1141 (D.N.M.2012). In that
case, the federal district court determined that the County did not exercise sufficient conirol
over the deputy's activities to render the relationship one of employer and employee and
thus found that the officer was acting as an independent contractor. /d. at 1148-48

{55} in reaching its determination, the Segura courl applied the test announced by thie Court
in Celaya, 2004~NMSC-005. § 16, 135 N.M. 115, 85 P.3d 239, Sequra. 895 F Supp.2d at
1149, In Celaya, this Court held that a strict application of the right-to-control test may iead
to inconsistencies when analyzing whether an individuat is an independent contractor for
purposes of the NMTCA. We instead adapted the muiti-factor analysis in 2 Restatement
(Second} of Agency. § 220(2)(a}-(i) (1958}, which includes:
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1} the type of occupation and whether it is usually performed without
supervision; 2) the skill required for the occupation; 3) whether the employer
supphies the instrumentalities or tools for the person doing the work; 4) the
length of time the person is employed; 5) the method of payment, whether by
time or job; 8} whether the work is part of the regular business of the
employer; 7] whether the parties intended to create an employment
refationship; and B} whether the principal is engaged in business

*1169 Cefaya. 2004-NMSC~005, § 15, 135 N.M. 115 85 P 3d 238 The facts in Celaya
invoived a volunteer chaplain for the sheriff's department who was in an accident while
driving a depariment vehicle. In that case, the right-to-controt analysis alone could not
resolve the 1ssue of whether a volunteer chaplain was an independent contractor under the
NMTCA. Thus, i was necessary to go beyond right to control to determine the relationship
between the chaplain and the sheriff's depantment

{56} No such further inguiry is necessary here. In the case of a sworn sheriffs deputy

engaged in enforcing state law on behalf of the %ty, there is a clear right to

cortrol—indeed an obligation to control—the actions of a deputy. When that right to control

is 5o fundamentally 2 part of the refationship, we find it unnecessary to analyzathe
~FeTationship under the additional factors announced in Celawa.

{57} We note from our reading of Segura that, uniike the present case, the parties there
presented very little evidentiary support for the proposition that the deputy was not an
independent contractor. Beyend that difference, however, we find the federal court's
reasoning uripersuasive for the reasons stated as a matter of sound legal policy

CONCLUSION

{58} We nold that the County must provide Ctficer Gutierrez with a legal defense, including

costs and attorney's fees in conformity with the NMTCA. We therefore reverse the entry of
~—gTmmary judgment in favor of the County and remand to the district court for further

—prCEEnS TonSiSEent with this ruling.

{91 59} IT IS SO ORDERED.

WE CONCUR: PETRA JIMENEZ MAES, EDWARD L. CHAVEZ, CHARLES W DANIELS,
Justices, and ABIGAIL P. ARAGON, Judge Sitfing by Designation

All Citations

350 P.3d 1155, 2615 -NMSC- 017

Footnotes

i Following oral argument, the County submitted supplementat authority to
support its position that a tribal officer cannot be a public employee under the
NMMTCA. See Trujifio v. Romero, No. 13~CV-1178 MCA-5CY. Doc. 112
(D.N.M. Mar. 2, 2015) (declining to certify question of whether the NMTCA
requires a governmental entity to provide a defense and/or indemnification to 2
tribal officer commissioned as a deputy sheriff when, acting under coior of
siate law. he aliegedly commits torts and/or viotations of Section 1983,
because the question can be answered by an appellate opinion of the New
Mexico Court of Appeals). In reaching the conclusion that the fribal officers in
that case were not pubiic employees under the NMTCA, the federal district
court expressly refied on the Court of Appeals’ decision in this case. See
generally Loya, 2014-NMCA-028, 319 P 3¢ 656 For the reasons set forth in
this opinion, we reverse the Court of Appeals and instead hold thal. when .
enforcing state law, a tribal officer commissioned as a county shernffs depudy
S8 Bublic employee. Therefore, Trujifio is not persuasive

[

Section 41412, liability for law enforcement officers, waives immunity for
tiability from:

personal injury, bedily injury, wrongful death or property darnage resulting
from assault, battery, false imprisonment, false arrest, malicious
prosecution, abuse of process, ... of deprivation of any rights privileges or
immunities secured by the constitution and taws of the United States or
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New Mexico when caused by taw enforcement officers while acting within
the scope of their duties

3 Section 41-4-12 is essentially & restaternent of the provisions of the former
Peace Officers Liability Act (POLA). See Ruth L, Kevnat, Torfs: Sovereign and
Governmental Immunity in New Mexico, 8 N.M. L.Rev. 248, 264 (1978). POLA
was enacted in 1973 “{o provide a permissive method whereby the state or &
local public body may elect to protect peace officers from personal liability
arising out of certain acts committed during the performance of their
activities . and to compensate the individuals wrongfully harmed by these
actions.” 1673 N.M. Laws, ch. 184, § 2. POLA was repealed upon the
enactment of the NMTCA. See Kovnal, supra, 25564

End of Document £ 2075 Thomson Reuters. Na claim to onginat U 5. Government Works
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AGREEMENT BETWEEN
NEW MEXICO STATE POLICE

AND

~

WHEREAS, the Legislature of the State of New Mexico has granted authority to the
Chief of the New Mexico State Police to issue commissions as New Mexico peace officers to
members of the police or sheriff’s department of any New Mexico Indian tribe, or pueblo or a
law enforcement officer employed by the Bureau of Indian Affairs, NMSA 1978, § 29-1-11; and

WHEREAS, the New Mexico State Police and the ﬁu i - (hereinafter
“Pueblo”) desire to effectuate such legislative authorization according to the terms and
conditions contained in this Agreement;

NOW, THEREFORE, in consideration of the premises and the mutual promises and
conditions hereinafter set forth, the Chief of the New Mexico State Police and the duly
authorized official or officials of the Pueblo agree as follows:

SECTION 1. COMMISSIONS.

A. “Commission,” as referenced in this Agreement, shall refer to a commission to act
as a New Mexico peace officer issued by the Chief of the New Mexico State Police. Upon
receiving a request from the Pueblo, the Chief of the New Mexico State Police shall supply to the
Pueblo applications for commissions to act as New Mexico peace officers pursuant to this
Agreement. These applications shall be completed and returned to the Chief of the New Mexico
State Police who shall grant or deny each application within a reasonable period of time.

B. An application for a commission will not be granted by the Chief of the New
Mexico State Police in the absence ot compliance with the following requirements:

1. The applicant has complied with the prerequisites for permanent appointment as a
police officer as set forth in NMSA 1978, §29-7-6(A) 1-9, or analogous statutory sections
which are hereafter enacted by the New Mexico Legislature. Said prerequisites include:

a. the applicant is a citizen of the United States and has reached the age of
majority;

b. the applicant holds a high school diploma or the equivalent;

C. the applicant holds a valid New Mexico driver’s license:

d. the applicant is found, after examination by a licensed physician, to be free

of any physical condition which might adversely affect his or her
performance as a police officer; and is found, after examination by a
certified psychologist, to be free of any emotional condition which might
adversely affect his or her performance as a police officer;



the applicant has not been convicted of, pled guilty to, or entered a plea of
nolo contendere to any felony charge;

f. the applicant has met such other requirements as may be prescribed by the
New Mexico Law Enforcement Academy Board.

o

2. The Pueblo submits proof of adequate public liability and property
damage insurance for vehicles operated by peace officers, and police professional liability
insurance covering each of its peace officers commissioned pursuant to this Agreement from a
company licensed to sell insurance in the State of New Mexico. Such insurance policies,
amendments thereto or applicable certificate of insurance shall contain a provision requiring the
insurance company or appropriate agent thereof to give immediate notice to the Chief of the New
Mexico State Police of any cancellation or termination of the policy or policies. Such policies
shall be exhibited to the Chief of the New Mexico State Police upon his or her request, are
subject to his or her approval, and shall be in the amount and shall contain such terms and
conditions as may be required by the Chief of the New Mexico State Police. The Pueblo shall
provide the Chief of the New Mexico State Police with a copy of its Certificate of Insurance each
year on the policy renewal date.

3. The applicant for a commission has successfully completed four hundred
hours of basic police training which has been approved by the Director of the Training Division,
New Mexico Department of Public Safety.

C. After the applicant has complied with the prerequisites of Paragraph B Section 1,
above, the Chief of the New Mexico State Police will issue a commission hereunder unless he or
she determines. in his or her discretion, that grounds exist for denying the applicant a
commission.

D. The commission granted to any peace officer shall automatically terminate when
the peace officer is no longer a Pueblo employee and the peace officer shall return his or her
evidence of commission to the Chief of the New Mexico State Police. In addition, the Chief of
the New Mexico State Police may, at any time suspend any commission for reasons within his or
her sole discretion. Within ten (10) days of receipt of verbal or written notice of suspension from
the Chief of the New Mexico State Police, the Pueblo shall cause the commission to be returned
to the Chief of the New Mexico State Police unless otherwise directed by the Chief of the New
Mexico State Police. Suspension will ordinarily be for reasons related to the fitness of the
officer or other reasons justifying the conclusion that continuance of the commission would not
be in the interest of this Agreement. The reasons for suspension include but are not limited to
the following:

1. termination of the peace officer, voluntarily or involuntarily, from the
Pueblo’s law enforcement unit or agency;

2. transfer or reassignment of the peace officer out of the area which is
coextensive with the exterior boundaries of the Pueblo’s reservation;

3. conviction of the peace officer of a felony or other crime involving moral
turpitude; or

MW_MWW
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4. if, upon examination by a licensed physician or certified psychologist, the
peace officer is found not to be free of any physical, emotional, or mental condition which might
adversely affect his or her performance as a peace officer.

k. The Pueblo shall inform the Chief of the New Mexico State Police of the
existence of any grounds, including those sct forth under Section 1, paragraph D of this
Agreement, for suspending a commission.

F. The Chief of the New Mexico State Police shall provide written notice to the
Pucblo if a commission is denied or suspended as provided in this Agreement with the reason
stated therein. The decision of the Chief of the New Mexico State Police to deny or suspend a
commission, whether temporarily, indefinitely or permanently, shall be final.

G. This Agreement, or any commission issued pursuant to it, shall not confer any
authority on a Tribal court or other Tribal authority which that court or authority would not
otherwise have.

SECTION 2. TERRITORIAL LIMITATION

The authority conferred by this Agreement shall be coextensive with the external
boundaries of the Pueblo’s reservation. An exception to the provisions herein contained
concerning territorial limitation is that a peace officer commissioned under this Agreement may
proceed in hot pursuit of an offender beyond the exterior boundaries of the reservation as
allowed by law.

SECTION 3. SCOPE OF POWERS GRANTED
A Peace officers commissioned pursuant to this Agreement shall have the power:

1. to enforce the New Mexico Motor Vehicle Code and arrest for violations

as necessary;
2. to enforce the New Mexico Criminal Code and other criminal offenses as

provided in the New Mexico Statutes Annotated and arrest for violations as necessary; and
3. to enforce the New Mexico Children’s Code and take children into

custody as therein provided.

B. Peace officers commissioned pursuant to this Agreement shall comply with the
applicable statutory provisions concerning enforcement of the New Mexico Motor Vehicle Code,
the New Mexico Criminal Code, the New Mexico Children’s Code, and the New Mexico state
and federal constitutions.

SECTION 4. UNIFORM TRAFFIC CITATIONS

A. Peace officers commissioned pursuant to this Agreement, when acting pursuant to
said commission, shall use the New Mexico Uniform Traffic Citation when issuing traftic
citations for violations of the New Mexico Motor Vehicle Code.
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SECTION 6. INDEMNIFICATION

The Pueblo agrees to hold harmless and promptly indemnify and reimburse the State of
New Mexico, the New Mexico Department of Public Safety, and the New Mexico State Police,
their agents, employees, and insurers from any claim. judgment or liability of any nature which
may arise out of the actions of a peace officer commissioned pursuant to this Agreement.

SECTION 7. STATUS OF NEW MEXICO PEACE OFFICER

The Pueblo, its agents and employees, including peace officers commissioned pursuant to

this Agreement, are not employees of the State of New Mexico. No insurance coverage,
Tetirement benefits, or any other benefits afforded to employees of the State of New Mexico shall
“Be provided by the State of New Mexico. the New Mexico Department of Public Safety, or the

New Mexico_State Police 1o the Pueblo its agents and emplovees, including pcace officers

commissioned pursuant to this Agrecment, It is understood and agreed by the parties to this

Agreement that the State of New Mexico, the Department of Public Safety and the New Mexico
State Police, their agents, employees and insurer, have no authority nor any right whatsoever to
control In any manner the day-to-day discharge of the duties of the persons commissioned
pursuani {0 This /sgreement; but rather these persons are acting in the capacity of an independent
contractor as an employee of the Pueblo and that they are not an employee or agent of any kind
of the State of New Mexico, the New Mexico Department of Public Safety, or the New Mexico ’
“State Police. It is further Tderstood and agreed that the State of New Mexico, the New Mexico
Department of Public Safety, and the New Mexico Statc Police, their agents, employees and

insurers do not by this Agreement assume an 3 1abjli r_the actions of those

persons prowded commissions pursuant to this Ag,reemem

SECTION 8. STATUS OF PUEBLO

Nothing in this Agreement impairs or affects the existing status and sovereignty of the
Pueblo or members thereof as established under the laws of the United States. Further, nothing
in this Agreement shall be deemed to impair or affect the actions of officers commissioned under
this Agreement when acting under tribal law pursuant to their commissions as tribal police
officers.

SECTION 9. QUARTERLY MEETINGS

The Chief of the New Mexico State Police, or his or her designee, and the Pueblo shall
meet at Jeast quarterly or more frequently at the call of the Chief of the New Mexico State Police
to discuss the status of the Agreement and the Chief of the New Mexico State Police may invite
other law enforcement or other officials to attend as necessary.

SECTION 10. SUSPENSION OR TERMINATION OF AGREEMENT
A. If any provision of this Agreement is violated by the Pucblo or any of its agents,
the Chief of the New Mexico State Police may suspend the Agreement on five (5) days” written

notice setting for the reasons for the suspension, which suspension shall last until the Chief of the

W
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New Mexico State Police is satisfied within his or her sole discretion that the violation has been
corrected and will not reoccur. Reinstatement of this Agreement may be made contingent upon
satisfaction of such conditions as the Chief of the New Mexico State Police may specify.

B. Either a duly authorized official of the Pueblo or the Chief of the New Mexico
State Police may terminate this Agreement at any time by giving written notice to the other of
such termination which shall be effective thirty (30) days after the date of receipt of said notice.

SECTION 11. AMENDMENTS TO AND ENFORCEMENT OF THE AGREEMENT

A. This Agreement shall not be altered, changed or amended except by an instrument
in writing executed by the Chief of the New Mexico State Police and the duly authorized official
or officials of the Pueblo.

B. This Agreement and any amendment hereto shall be governed by the laws of the
State of New Mexico.

SECTION 12. EFFECTIVE DATE.

The effective date of this Agreement shall be the date the Chief of the New Mexico State
Police executes this Agreement.

NEW MEXICO STATE POLICE

Pete N. Kassetas, Deputy Secretary/Chief
Date: , 2015

Date: 2015 Date: 2015

Approved as to form and legal sufficiency

Amy L. Orlando, General Counsel

R
I}
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NEW MEXICO DEPARTMENT OF PUBLIC SAFETY

SUSANA MARTINEZ POST OFFICE BOX 1628 » SANTA FE, NEW MEXICO 87504-1628

GOVERNOR

GREGORY J. FOURATT OFFICE OF THE SECRETARY MOYOR TRANSPORTATION POLICE  SPECIAL INVESTIGATIONS

CABINET SECRETARY 505/ 827-3870 505/ 476-2457 505/ 8431-8053
PETE M. KASSETAS CFFICE OF THE CHIEF ADMINISTRATIVE SERVICES TECHNICAL SUPPORY
CHigr/ DEPUTY SECRETARY Mew MEXICO STATE POLICE 505/ 827-3332 §05/ 827-3352
Law ENFORCEMIENT OpgpaTions 905/ 827-5215
ECEIVED
ScoTT WEAVER OFFiCE OF THE DEPUTY SECRETARY  INFORMATION TECHNOLOGY TRAINING AND RECRUITING R "
DEPUTY SECRETARY 505/ 827-9102 505/ 827-3413 505/ 827-3252 o ‘ = “'%
TR

STATEWIDE LAW ENFORCEMENT
SERVICES AND SUPPORY

August 4, 2015

CERTIFIED MAIL-
RETURN RECEIPT REQUESTED B

Re:  New Mexico Section 29-1-11 Agreements

Dear

In light of the recent New Mexico Supreme Court decision, Loya v. Gutierrez, we are in the
process of reviewing the agreements that the New Mexico State Police have with tribal and
pueblo police departments pursuant to NMSA 1978, Section 29-1-11. Based on our review of
the file we have for , it appears that i1 there was discussion regarding
desire to enter into a 29-1-11 agreement, however no agreement was ultimately executed.

If would like to enter into such an agreement at this time, please contact Amy
Orlando, DPS General Counsel, at the address above and we will discuss this matter with you.
Further, if you are aware of the existence of an agreement entered into between and
the New Mexico State Police pursuant to NMSA 1978, Section 29-1-11, please provide that
agreement to Ms. Orlando within thirty (30) days from your receipt of this letter, along with
current proof of insurance and a list of all commissioned tribal peace officers.

As a matter of caution, any agreement that may have been previously entered into with -’
or cross commissions previously issued by the New Mexico State Police to
officers that are not sent to Ms. Orlando will be deemed revoked effective thirty (30) days of

your receipt of this letter.  Please contact me directly with any specific questions.

CALEA

ACCREDITED LAW ENFORCEMENT BGENCY




August 4, 2015
Page 2

Thank you for your understanding and your attention to this letter.

Sincerely,

G Jax

Pete N, Kassetas
Deputy Secretary/Chief

cc: Amy L. Orlando, General Counsel



NEW MEXICO DEPARTMENT OF PUBLIC SAFETY
SUSANA MARTINEZ POST OFFICE BOX 1628 = SANTA FE, NEW MEXICO 87504-1628

GOVERNOR

GREGORY }. FOURATT OFFICE OF THE SECRETARY MOTOR TRANSPORTATION POLICE  SPECIAL INVESTIGATIONS

CABINET SECRETARY 505/ 827-3370 505/ 476-2457 505/ 841-8053
PETE N. KASSETAS OFFICE OF THE CHIEF ADMINISTRATIVE SERVICES TECHNICAL SUPPORT
Critef/ DEPUTY SECRETARY fNEw MEXICO STATE POLICE 565/ 827-3332 505/ 827-3352

Law ENFORCEMENT OPERATIONs 505/ 827-5219

ScoTy WEAVER OFFICE OF THE DEPUTY SECRETARY (NEORMATION TECHNGLOGY TRAINING AND RECRUITING

DEPUTY SECRETARY S05/ 827-9107 505/ 827-3413 505/ 827-9252

STATEWIDE LAW ENFORCEMINY
SERVICES AND SUPPORY

Septembery 2015

DELIVERED VI4 CERTIFIED MAIL

C. Bryant Rogers, Esq.
Attorney for._

P.O. Box 1447

Santa Fe, NM 87504

Re: Section 26-1-11 Commissions

Dear Mr. Rogers,

We are in receipt of your correspondence dated September 2, 2015. Under the agreement
entered into in March 2001, and pursuant to NMSA 1978, § 29-1-11, the would
remain liable and responsible for liability incurred by its peace officers, even when acting
under the commission issued pursuant to Section 29-1-11.

The New Mexico Supreme Court opinion, Loya v. Gutierrez, 350 P.3d 1155, does not apply to
agreements and commissions issued pursuant 10 NMSA 1978, 8§ 29-1-11. See Loya v.
Gutierrez, 25, €26, discussing and stating “It]he other type of statutory agreement, referred to
as a “cross-commission agreement,” is authorized under NMSA 1978, Section 29-1-11

(2005). R
‘ ) [P0 peri ode
Further, the agreements entered into and commission cards issued in »are not
impacted by the Loya v., Gutierrez case. See Loya v. Gutierrez, stating “[tlhis provision
suthorizes the chief of the New Mexico state police to issue commissions as New Mexico
peace officers to members of tribal police departments as long as ... the requirements and
responsibilities of each entity are set forth in a formal written agreement. Section 29-1-11(B).”




September 7 , 2015
Page -2-

The insurance policy that you sent in your most recent correspondence reflects a policy period
of April 1, 2014 through April 1, 2015. If your client would still like commissions issued for
the  _ listed  sofficers, please provide an updated insurance palicy, and please have the
applications that are included in this correspondence completed and returned.

Sincerely,

Aaron A. Redriguez
Assistant General Counsel

cc: Pete N. Kassetas, Chief, NMSP

Enclosure



NOTES




NOTES




The Future of Cross-
commissioning
Andrew Johnson

November 5, 2015



SBRUNLD N

EVZ'y [T 49 S0 990°T 88 51830)
69T 0 k4 1z &6¢ L01 BISUBIEA
£ 0 0 0 3 0 uopn

o az 0 o 0 T 61 goueling
£ 0 € 0 o 0 soep

- ’ HI3US Jm BN TE]D LGS
0 0 a 0 0 0 241815

L 144 O 01 LT 8 06T a4 eweg

£0E o |49 56 g 681 jeaopueg

g 0 0 0 0 5 1303 e

1004 40 HIGWIA V LON| ZTZ 0 6 0 0 £0¢ uenj ueg
[4] 4] 4 a 81 vE Horasooy
1004 30 ¥IGWIW V LON |0 0 0 0 o e equuy oy
o ’ ) 0 0 o o g hengy
BuAs uoaeq yusysiapun jm Ssn ys1lo IS0
#udyS /M Isin Yat(o IO
013307 jned Plsysiapun) /m S5y o]0 Adjupion
e 6Lz o 0 B 33 0 aum
"7 00d 10 4I8NIW Y LON|0 sowely 501
32404 ¥5B] Fnaq SIHO 1018 J3PIog sWasny T ‘Ridpsd ‘80104 yse] Hnug 513usly via v 1equl] s¢ a 1 v 0 0¢ ujosL
100d 10 YIGWIW V LON|0 0 0 0 0 - 231
apmaiels| Loz oz ] 0 LE2 ot odiepti
ST UOHMPSUNE Jay) Se 5 paau syl Aym BIns JON ‘321|0d B1EIS 0INMA MIN PUE 301|04 Jodsurl) 1010 BYPO
HUBYS /M BSIN a1 g Sugpaey)
g 4] 0 0 o] o sdnjepens
£52 O ] 0 (374 0 ULy
" 6% 0 £ o 0 5% pp3
244 0 0 0 00t 443 BUY YO
i ) o 0 o o 0 e 30
T o] 0 0 0 1 Ay
ot 0 0 0 0 at HEHOD
a8y AJLnoag puejallod 61 77 ‘1T wioLy paanpay| z 0 z 0 0 - ejoqi
1t 0 L 0 0 ve STARYD
) pIeag YI0ISaAI BI0]| § Z 0 0 € 0 uones
: 180T € 91 89 0zt 0881 ojjjeusag
SUBWWO) sieyoL Py {esapay fequll | spusy§sepo | jedpuny Awnoy
SBIUNDT JO UBHRISOSSY
ST0Z/8/8 1o se e NLARW AJUNGT AG UDISSILLLIOY $50.5

SOIxBIN MBN



NM Adult, Juvenile Detention & Sheriff
FT & PT Officers Employed Data

FT AD Detention 111
- FT Sheriff 52
MCKINLEY Ry
FT AD Detention 36 | MCKINLEY S I ROVAL
FT Sherlff 41 : BERNALILLO il
FT JV Detention 16 FT AD Detention 526 POl X
PT AD Detention 337
FT Sheriff 318 FT AD Detention 54
PT Sheriff2 FT Sheritf 94 :
CIBOLA FT JV Detention 78 FT JV Detention 19
FT AD Detention 32 PT JV Detention 20
FT Sheriff 17 ‘

FT AD Detention 4
PT AD Detention 2

FT Sheriff 7

FT AD Detention 31
FT Sheriff 41

SANDOVAL

VALENCIA

FT Sheriff 45

FT AD Detention 45

TAOS

FT AD Detention 22
FT Sheriff 22

FT JV Detention 12

SOCORRO

FT AD Detention 14
FT Sheriff 12

SIERRA

FT AD Detention
PT AD Detention
FT Sheriff 12

6
7

COLFAX
FT AD Detention 16
FT Sheriff 11
PT Sheriff 1

FT AD Detention 30
PT AD Detention 1
FT Sheriff 9

FT Sheriff 23
PT Sheriff 3

OTERC

HIDALGO

LUNA

FT AD Detention 14
FT Sheriff 10

FT Sheriff 44

FT AD Detention 28
PT AD Detention 7

LUNA

FT AD Detention 58
FT Sheriff 34

FT JV Detention 58

Dofia ANA
FT AD Detention 156
FT Sheriff 137
FT JV Detention 16

FT AD Detention Officers: 1,414
PT AD Detention Officers: 358

New Mexico Association of Counties

DE BACA
FT AD Detention 7
FT Sheriff4

5

FT AD Detentlion 80
FT Sheriff 37
FT JV Detention 17

- ROOSEVELT §

FT AD Detention 19
FT Sheriff 7
FT JV Detention 6

FT AD Detention 44
FT Sheriff 18
FT JV Detention 13

FT AD Detention 27
PT AD Detention 1
FT Sheriff 14

EDDY

FT AD Detention 54

PT AD Detentlon 3
FT Sheriff 54

{ FT Sheriff Officers: 1,093
i’ PT Sheriff Officers: 8

[ FT JV Detention Officers: 235

[ PT JV Detention Officers: 20

Data as of: August 1, 2015
NIP: Not in Pool:

Lea, Los Alamos, Rio Arriba and San Juan
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